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Abstract

vacy and reproductive liberty protected by the United

States Constitution prevent states from regulating assisted
reproductive technologies (ARTs). It concludes that under the best
interpretation of the Supreme Court’s existing case law, states
have ample room to regulate individuals” decisions to procreate,
including decisions to use ARTs. States, pursuant to their police
powers, may regulate ARTs in order to protect the health, safety,
and welfare of their citizens. However, courts will strictly scruti-
nize any regulation of procreation that distinguishes socially
disfavored groups for different treatment. Similarly, even where a
regulation would apply equally to all citizens, it must serve a le-
gitimate governmental interest, rather than merely reflect “out-
moded taboos.”

This paper addresses the extent to which the rights of pri-
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For better or worse,
the best reading of
the existing case law
is that the
government can
regulate ARTs
without violating the
U.S. Constitution.

Introduction

pletely unregulated in the United States. This fact makes
ARTs unusual within American medicine, and it makes

the U.S. unusual among developed countries. The lack of regula-
tion is not because ARTs have flown under the public’s radar.
ARTs often make for splashy news — the past few months alone
have brought us such eye-popping headlines as “California
Woman Gives Birth to Octuplets,” “Fertility Expert: ‘I Can Clone a
Human Being,”” and “A Baby Please. Blond, Freckles — Hold the
Colic.”* Nor is concern about ARTSs confined to any particular ide-
ology; to the contrary, various aspects of the multibillion-dollar
ART industry rouse the ire of liberals, feminists, social conserva-
tives, Green Party types, and a host of other strange bedfellows.?

Academics and journalists cite multiple explanations for the
lack of regulation despite this potential for overlapping consen-
sus. One common explanation is that policy makers are reluctant
to tread in an area protected by federal constitutional rights to pri-
vacy and reproductive liberty.? But the belief that the U.S. Consti-
tution prevents the government from regulating ARTs is based on
a misunderstanding of the law: For better or worse, the best read-
ing of the existing case law is that the government can regulate
ARTs without violating the U.S. Constitution.

The government already may regulate “natural” procreation
— the only method of procreation the Supreme Court has yet had
occasion to consider. While the Court has recognized that procre-
ation is important to both individuals and the survival of the spe-
cies, it has permitted quite substantial regulations of procreation
in order to protect public health and safety, the quality of public
education, and the prevention of births that would tax scarce so-
cial resources. Importantly, such governmental interests fall
squarely within the broad police powers of the states, making
them, rather than the federal government, the most natural regu-
lators of procreation. If the government may regulate natural pro-
creation, it stands to reason that it may also regulate assisted
forms of procreation that, if anything, raise more public welfare
concerns. Under this reasoning, notably, the government’s ability
to regulate ARTs has nothing to do with any distinction between
assisted and natural reproduction.*

Yet while the U.S. Constitution does not erect an impenetrable
sphere around decisions to procreate, and in fact leaves

gl ssisted reproductive technologies (ARTSs) are almost com-
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considerable room for states to regulate such decisions, states’
ability to limit individuals” liberty to procreate does remain sub-
ject to some federal constitutional constraints. The cases discussed
below highlight two such constraints: regulations must not treat
similarly situated individuals dissimilarly, and they must not be
arbitrary.

Constitutional Law 101

The Due Process Clauses of the Fifth Amendment of the U.S.
Constitution, which applies to the federal government, and the
Fourteenth Amendment, which applies to the states, provide that
the government shall deny no person “life, liberty, or property,
without due process of law.” Although this language, on its face,
suggests that the government need only provide certain proce-
dural safeguards before depriving an individual of these things
(such as a trial by jury, or notice and a hearing), the Supreme
Court has long held that the Due Process Clauses have “a substan-
tive component as well, one barring certain government actions
regardless of the fairness of the procedures used to implement
them.” The Court has explained that “[i]t is a promise of the Con-
stitution that there is a realm of personal liberty which the govern-
ment may not enter.”5

Two aspects of such constitutional liberty rights are important
to note for present purposes. First, they constitute negative rights
to make certain decisions or take certain actions without govern-
ment interference, not positive rights to government assistance in
achieving one’s ends. The question, then, is whether the Constitu-
tion protects a negative right to be let alone by the government to
decide to use ARTs (or, more broadly, to procreate). No one seri-
ously argues that, under the Supreme Court’s interpretation of the
Constitution, individuals have a positive right to government as-
sistance in obtaining the means to procreate, whether through
ARTs or otherwise.

Second, as the constitutional text itself suggests, these rights to
be let alone operate only against government action. They do not
apply to private parties. Thus, whatever the Constitution may
prevent the government from doing, it does not bar private enti-
ties, such as many fertility clinics, from enacting policies that
could be construed as interfering with individuals” procreative
liberty — say, by refusing to serve same-sex couples wishing to
procreate. (Of course, such policies may run afoul of other state
and federal laws, a possibility that is beyond the scope of this pa-

per.)

Choosing the Right Precedents: Decisions to
Procreate Versus Decisions Not to Procreate

Perhaps the best-known constitutional liberty rights are the
right to avoid pregnancy by using contraceptives and the right to
terminate a pregnancy prior to viability for any reason, or after vi-
ability in order to protect the woman'’s life or health.® In deciding



The Supreme Court
has upheld quite
substantial
regulations of
procreation — in
some cases
permanently
preventing
individuals from
procreating — in
order to protect
various public goods,
including health,
safety, and education.

that the Constitution protects these rights, the Supreme Court em-
phasized the intensely personal nature of reproductive decisions.

Those who argue that the Constitution poses a substantial ob-
stacle to the regulation of ARTSs often suggest — not implausibly
— that the principle that individuals have a right to be let alone to
make highly personal decisions not to procreate entails the conclu-
sion that they have the right to be let alone to make similarly per-
sonal decisions fo procreate. Indeed, the Court itself has opined
that “[i]f the right of privacy means anything, it is the right of the
individual ... to be free from unwarranted governmental intru-
sion into matters so fundamentally affecting a person as the deci-
sion whether to bear or beget a child.””

Despite its initial plausibility, there are two problems with this
argument. First, assuming that the abortion cases have essentially
decided the question of the constitutionality of regulating ARTs,
the Court’s abortion jurisprudence has never stood for the sim-
plistic proposition that the government may not interfere with a
woman’s private decision regarding abortion. As a result, the
Court’s abortion jurisprudence cannot, by extension, stand for the
proposition that the government may not interfere with individu-
als” private decisions regarding other reproductive choices, in-
cluding choices to use ARTs.

Prior to fetal viability, a woman has a right to choose to have
an abortion, and to exercise this right without “undue” interfer-
ence by the state. Under this standard, however, the Supreme
Court has upheld parental consent requirements for minors, wait-
ing periods, the disbursement of “informed consent” materials de-
signed to encourage childbirth, and the prohibition of one method
of abortion altogether (unless required to protect the woman's
life), finding that none of these restrictions constituted a “substan-
tial obstacle” to a woman’s ability to obtain an abortion. More-
over, after viability, the government may ban abortion altogether,
so long as it permits exceptions to protect the life and health of the
woman.

Despite its sometimes-sweeping language about personal pri-
vacy, then, the Supreme Court has held several significant restric-
tions on abortion to be constitutional. By analogy, a variety of
regulations of ARTs, though certainly not all, ought to withstand
constitutional scrutiny.

However, a second, more important objection — and a reason
for not dwelling on the kinds of regulations of ARTs that the con-
traception and abortion cases might justify — is that these cases
addressing the right not to procreate are less relevant to the consti-
tutionality of regulating ARTSs than are cases addressing the right
to procreate. In those latter cases, the Supreme Court has recog-
nized that individuals” interest in procreating is important. But
the Court has nevertheless upheld quite substantial regulations of
procreation — in some cases permanently preventing individuals
from procreating — in order to protect various public goods, in-
cluding health, safety, and education.



Under our
constitutional
framework, states —
and not the federal
government — are
the most natural
regulators of
procreation.

Regulation of Procreation as an
Exercise of the States’ Police Power

The procreation cases begin with the 1927 case of Buck v. Bell.8
Carrie Buck was one of three generations of women said to be “fee-
ble-minded,” and was accordingly committed to an institution run
by the Commonwealth of Virginia. “Feeble-mindedness” was a
broad term of the era encompassing “insanity,” “idiocy,” “imbecil-
ity,” and other vaguely defined “defects” believed to be highly heri-
table and the cause of a wide range of social ills including poverty,
criminality, promiscuity, and alcoholism. A Virginia statute permit-
ted state hospitals and colonies to surgically sterilize residents suf-
fering from such heritable conditions if doing so would be in the
best interests of both the resident and society. As the Supreme
Court, echoing language in the statute, explained, “the Common-
wealth is supporting in various institutions many defective persons
who if now discharged would become a menace but if incapable of
procreating might be discharged with safety and become self-sup-
porting with benefit to themselves and to society.”

Buck challenged the constitutionality of the statute, arguing
that it violated her right to bodily integrity and her personal pre-
rogative to have children. Justice Oliver Wendell Holmes, Jr., writ-
ing for the Court, rejected those arguments, likening state-
mandated sterilization to compulsory vaccination and to the mili-
tary draft. In both cases, he said, the states properly exercise their
police power to compel individuals to make certain sacrifices for
the welfare of society. Because it was believed that the feeble-
minded tended toward crime and incompetence, and thus were
likely to become substantial burdens on the state, reducing their
numbers through sterilization was seen as an effective way to pro-
tect the public health and safety and to conserve scarce social re-
sources. Justice Holmes infamously concluded, “[t]hree
generations of imbeciles are enough.”

Buck has at least two important lessons to teach with respect to
the regulation of ARTs. First, if the state, in order to protect the
public welfare, may force individuals to submit to an invasive sur-
gical procedure with the result that they may never again procre-
ate, then surely the state, to achieve the same ends, may preclude
individuals from engaging in certain kinds of procreation, often
(though not always) leaving them free to procreate in other ways,
and usually without invading their bodily integrity by subjecting
them to the scalpel.

Second, the kinds of governmental interests that the Supreme
Court has held may justify interfering with individuals” reproduc-
tive liberty — public welfare, health, and safety — fall squarely in
the broad police powers of the states.? Thus, while some commen-
tators have pointed to the United Kingdom’s national Human Fer-
tilisation and Embryology Authority as a model to which
President Obama should look when reforming health care, under
our constitutional framework, states — and not the federal gov-
ernment — are the most natural regulators of procreation.1?



However, it is now widely agreed that Buck v. Bell was a
shameful decision. The eugenics underlying the statute was little
more than social prejudice masquerading as science. The “fee-
ble-minded” included those whose mental deficits were genuine
but not hereditary as well as those — like the Bucks themselves —
who had no mental deficits whatsoever but were simply consid-
ered socially undesirable.® Does Buck really have any precedential
value today?

The Supreme Court accepted as scientific fact the theory that a
wide range of serious social ills were straightforwardly heritable,
and its holding — that states, in order to protect the public welfare,
may force individuals to submit to surgical sterilization — has
never been overruled. Of course, Buck is unlikely to be explicitly
overruled absent the unlikely emergence of a modern-day state
program of involuntary sterilization. Although proposed legisla-
tion, trial court sentences, and private initiatives regularly seek to
stem procreation by criminals, those on public assistance, and
drug-addicted women, much — though not all — of this activity
has suffered political defeat or appellate court reversal, and none of
it would have risen to the level of the mass state-mandated steril-
ization programs that were rampant in the United States in the
twentieth century and led to an estimated 60,000 sterilizations.?

If the political tides were to change significantly and a steril-
ization program akin to that at issue in Buck were to emerge to-
day, the Supreme Court might well begin by requiring the state to
show that sterilization is rationally related to the legitimate end of
protecting the public welfare by providing sound scientific evi-
dence that the social ills it seeks to avoid are strongly heritable.
The Court might also probe the adequacy of the procedural due
process protections involved, and ensure that the sterilization pro-
gram applies equally to all similarly situated individuals (see the
discussion of Skinner v. Oklahoma, below). These modest inquiries
alone likely would have substantially reduced the number of ster-
ilizations performed by the states in the Buck era.

However, there is no particular reason to believe that today’s
Supreme Court would necessarily overturn Buck’s core principle
by holding that the state may never, for any reason, order an indi-
vidual to submit to sterilization. Even if the Court did hold that
state-mandated surgical sterilization is per se unconstitutional,
few regulations of ARTs designed to protect the public welfare re-
quire such invasive and permanent deprivations of procreative
liberty. There is still less reason to suspect that the Court would
overturn Buck’s more general principle that the state, pursuant to
its police powers, may require individuals to sacrifice some de-
gree of procreative liberty. In Roe v. Wade itself, the Supreme
Court emphasized that “[t]he Court’s decisions recognizing a
right of privacy also acknowledge that some state regulation in ar-
eas protected by that right is appropriate,” and cited Buck favor-
ably for the proposition that one does not have “an unlimited
right to do with one’s body as one pleases.”13



The Importance of Regulating Procreation Equally

The next case in this line reaffirmed Buck’s central principle
while adding an important qualification: when regulating procre-
ation, states must do so equally.

The 1942 Supreme Court case of Skinner v. Oklahoma involved
an Oklahoma law permitting the state to compel the surgical ster-
ilization of anyone who had been convicted three or more times of
certain felonies involving “moral turpitude.”1 The statute as-
sumed that (at least some) criminality is heritable, and sought to
reduce crime by preventing those criminals from reproducing.
Jack Skinner had been convicted twice of armed robbery and once
— memorably — of stealing chickens, and was ordered to submit
to sterilization. The Supreme Court struck down the statute as un-
constitutional, noting that “the right to have offspring” is a “hu-
man right,” “one of the basic civil rights of man,” “a basic liberty,”
and “fundamental to the very existence and survival of the race.”
Many contemporary legal commentators — including the Su-
preme Court itself — have seized upon this language as evidence
that Skinner established a constitutional “right to procreate.” 15

A careful reading of Skinner suggests, however, that it does
not establish a “right” to procreate — if, by “right,” we mean a
trump against government power, an individual interest so strong
that it may not be put into balance against, and outweighed by,
other interests. Although today we view constitutional rights as
“trumps (winners despite claims of public purpose),” in 1942, “the
general doctrinal rule was that legal rights could be defeated by
claims of the general welfare.”1¢ In fact, the Skinner Court ex-
pressly declined “to reexamine the scope of the police power of
the States” established in Buck v. Bell.

Instead, the problem with the statute was that it did not
equally burden the procreative liberty of similarly situated individ-
uals: the statute exempted from its purview white collar crimes
that were otherwise identical to the blue collar crimes covered by
the statute, and the state made no attempt to distinguish these
classes of felons by arguing that the propensity to commit blue
collar felonies was heritable while the propensity to commit white
collar felonies was not. As a result, the statute violated the Equal
Protection Clause.

Skinner did hold, however, that when a sterilization law dis-
tinguishes between classes of individuals, it must be subjected to
the most rigorous level of judicial review, known as strict scru-
tiny. The Court likened the classification at issue in Skinner to dis-
crimination on the basis of race or nationality, and concluded that
strict scrutiny of this classification was necessary, “lest unwit-
tingly or otherwise invidious discriminations are made against
groups or types of individuals.”

Although the opinion is less than clear on this point, the Court
reasonably suggested that at least two factors make sterilization a
particularly powerful tool of discrimination. First, it is permanent;
the individual is “forever deprived of a basic liberty.” Second, it
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allows the state to discriminate not only against present members
of a disfavored group, but, by preventing those individuals from
reproducing, against future members of the same group who are
thereby prevented from coming into existence: “The power to
sterilize, if exercised, may have subtle, far-reaching and devastat-
ing effects. In evil or reckless hands it can cause races or types
which are inimical to the dominant group to wither and disap-
pear.”

Importantly, however, the statute received strict scrutiny be-
cause of the combination of the irreparable harm done to an impor-
tant liberty interest and the unequal way in which the state
infringed upon that interest — not simply because the statute af-
fected procreation. The next and final case — where the regulation
of procreation was nonpermanent and did not involve bodily in-
tegrity, and where no Equal Protection argument was raised —
confirms that bare regulations of procreation do not, standing
alone, merit strict scrutiny.

The Importance of Regulating Procreation Rationally

The 1975 case of Cleveland Board of Education v. LaFleur —
decided two years after Roe v. Wade — is rarely mentioned in dis-
cussions of the Supreme Court’s reproductive freedom jurispru-
dence.l” LaFleur involved the mandatory maternity leave rules
adopted by school boards in Ohio and Virginia. The Ohio school
board required a pregnant teacher to take unpaid maternity leave
beginning five months before the expected birth of her child, and
not to return until the beginning of the next semester following
the date on which her child reached three months. The Virginia
school board’s rules were similar. The Supreme Court found that
these policies affected the teachers’ constitutionally protected free-
dom, recognized in Skinner, to decide to have a child.

However, in deciding whether the state’s interference with the
freedom to procreate was justified, in this case, where no Equal
Protection claim was raised, the Court applied the lowest, most
deferential level of scrutiny — known as rational basis review.
Under this standard, the state need only show that its action is
“rationally related” to a “legitimate” governmental interest.

Turning to this test, the Court held that the states’ stated pur-
poses in enacting these policies — ensuring continuity of instruc-
tion and keeping physically unfit teachers out of the classroom —
were legitimate. But the Court found that some aspects of the poli-
cies were not rationally related to these legitimate ends, but in-
stead “needlessly, arbitrarily, or capriciously,” impinged on the
teachers’ procreative liberty, and were therefore unconstitutional.
For example, although it was reasonable to require teachers to
give notice of their pregnancy so that a suitable substitute could
be hired and to prevent any unfit teachers from remaining in the
classroom, the requirement that all teachers leave their jobs pre-
cisely five months prior to their due dates — regardless of their
fitness to teach — was arbitrary and did not serve these purposes.



It is impossible to
know what the
Supreme Court will
do when it is
squarely confronted
with a particular
infringement of an
asserted right to use a
particular assisted
reproductive
technology.

Allowing teachers to choose their own departure dates, based on
the individualized circumstances of their pregnancies, would
have served these purposes just as well. In fact, in some cases, in-
dividualized leave dates would have served those ends better,
since they would have allowed some teachers not expected to give
birth until, say, summer or fall to complete the school year (thus
providing complete continuity of instruction).

The Court noted that despite the school boards’ stated reasons
for establishing the maternity leave regulations, the evidence sug-
gested that these policies “may have originally been inspired by
other, less weighty, considerations,” including the desire “to insu-
late schoolchildren from the sight of conspicuously pregnant
women.” Under rational basis review, the government’s actual
motivations are officially irrelevant; the government need only
put forth a legitimate governmental interest that would be served
by its action, and it may contrive this interest for purposes of liti-
gation. And because the state did not attempt to argue that spar-
ing children from the sight of pregnant women was a legitimate
governmental interest, the Court’s preemptory rejection of this in-
terest does not amount to a holding which is binding on courts to-
day. Nonetheless, the Court’s characterization of the school
boards’ thinking as based on “outmoded taboos,” and its strong
suggestion that such outmoded taboos could not be the basis for a
legitimate governmental interest, should give policy makers
pause as they consider various regulations of reproductive tech-
nologies that might be based on similarly outmoded taboos, espe-
cially if regulations based on such taboos suffer from the
additional potential constitutional infirmity of either directly tar-
geting or having a disparate impact on particular groups.

Reading the Tea Leaves

It is impossible to know what the Court will do when it is
squarely confronted with a particular infringement of an asserted
right to use a particular assisted reproductive technology. Al-
though the Supreme Court (usually) follows the precedents estab-
lished in its prior decisions, just as there are important differences
between decisions to procreate and decisions not to procreate,
there are enough differences among state-mandated sterilization,
mandatory maternity leaves, and ARTs to permit the Court to dis-
tinguish these cases. And the already-difficult task of extrapolat-
ing from related, but distinct, cases to the case of ARTs is made all
the more difficult by the fact that no single theory of substantive
due process explaining all of the Court’s decisions in this area en-
joys majority support by either the current members of the Court
or legal academics.

Moreover, potentially legally relevant differences exist even
among ARTs. For instance, some ARTs, such as in vitro fertiliza-
tion, truly assist procreation, and thus serve the same interests as
“natural” procreation. Other ARTs, however — like preimplan-
tation genetic diagnosis, which already exists, and other



technologies on the horizon — allow individuals to control the
kinds of children they have. These ARTs arguably serve different
interests, ones that may or may not be protected by the Constitu-
tion.

So, too, are there differences among various regulations of
ARTs. Two regulations may serve the same legitimate govern-
ment interest but do so in different, legally relevant ways, such
that one passes constitutional muster while the other does not. For
example, a law requiring a woman carrying octuplets to selec-
tively reduce the number of fetuses she is carrying would raise se-
rious constitutional concerns — including the right to bodily
integrity protected by the Fourteenth Amendment and the right to
free exercise of religion, protected by the First Amendment —
whereas a law preventing anyone from transferring more than
two or three embryos into a woman’s uterus in the first place
likely would not.

Lessons for the States

With these caveats aside, what lessons can states interested in
regulating ARTs learn from the Supreme Court’s procreative lib-
erty cases to date?

Most importantly, it is not the case that, under existing case
law, the Constitution treats all reproductive decisions as taking
place within an impenetrable sphere of privacy. Under Buck,
states may regulate procreation — in the most extreme of ways,
by subjecting individuals to state-mandated surgery — under
their broad police powers. Buck suggests that states may do so in
order to serve the public health and safety, and perhaps to pre-
serve scarce social resources. LaFleur further suggests that states
may burden the liberty interest in procreating in order to serve
other legitimate governmental interests, such as ensuring that
state employees and their unborn children are safe, that their em-
ployees are able to perform their jobs, and that consumers of state
goods, such as public school students, receive a quality product.

On the other hand, LaFleur also suggests — without holding
— that “outmoded taboos” about procreation may not form the
basis of legitimate state interests in regulating procreation. And
Skinner establishes a second constraint on states” ability to regu-
late procreation pursuant to their police power: They may not do
so in a way that treats similarly situated individuals unequally.

How would these principles work in the context of ARTs?

Consider how the Supreme Court might have responded to
one recently proposed piece of legislation. It has long been known
that multiple-fetus gestation carries significant health risks for the
women and children involved relative to singleton pregnancies.
For women, risks include diabetes, hypertension, preeclampsia,
prolonged bed rest, and Cesarean section. In addition to miscar-
riage and stillbirth, risks for children include preterm birth and
low and very-low birth weight, which in turn typically require
very expensive, lengthy stays in neonatal intensive care units as
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well as long-term developmental follow-up for conditions like ce-
rebral palsy. The heightened risk is present even in twin pregnan-
cies but substantially increases with each additional fetus.

On January 26, 2009, California resident Nadya Suleman gave
birth to octuplets after she and her doctor agreed to transfer six
embryos into her uterus and two of the embryos spontaneously
twinned.® In February of 2009, the Georgia Senate considered a
bill that sought to “reduc|e] the risk of complications for both the
mother and the transferred in vitro embryos” by limiting the
number of embryos that may be transferred into a woman’s
uterus.!® As suggested above, if states, for public health reasons,
may constitutionally subject individuals to mandatory surgery
that prevents them from ever (again) exercising their right to pro-
create, then there is good reason to think that states can regulate
the number of embryos fertility clinics may transfer into women
to protect them and the resulting children from the significant
dangers of multiple births. Such regulation neither implicates
bodily integrity nor permanently and absolutely frustrates the in-
dividual’s liberty interest in procreating.

Although the bill distinguished among women on the basis of
age — permitting only two embryos to be transferred into women
under the age of forty, but three embryos into older women —
this distinction, which is standard practice in the fertility industry,
is based on the scientific fact that women’s fertility declines with
age, so that transferring more embryos into older women is gener-
ally necessary in order to achieve the same success rate. Because
transferring the same number of embryos into younger women
generally would have the effect of producing higher-order births,
with all the concomitant risks for mother and children, this dis-
tinction is rationally related to the legitimate governmental inter-
est of protecting mother and child.

However, the bill contained other provisions that are more
constitutionally suspect. To understand their implications, it is
necessary to briefly review the typical in vitro fertilization pro-
cess.

A woman preparing to undergo IVF and embryo transfer usu-
ally takes daily hormone injections in order to stimulate her ova-
ries into producing more than the standard one egg per menstrual
cycle. Although their long-term effects are not fully known, the
known risks of fertility drugs include bloating, abdominal pain,
mood swings, and headaches. At the appropriate time in the
woman’s menstrual cycle, the physician places an ultra-
sound-guided needle through the woman’s vagina and into her
ovaries, where all of the eggs are retrieved. Although usually per-
formed as an outpatient procedure, this is an invasive surgery car-
rying risks of discomfort, adverse reactions to anesthesia,
bleeding, infection, and damage to structures surrounding the
ovaries, including the bowel and bladder. The eggs are then com-
bined with sperm in the hope that embryos will form. Any em-
bryos that are not transferred into the woman’s uterus are



destroyed, frozen for future use, or donated to research or to an-
other couple for purposes of initiating a pregnancy.

Importantly, there is significant attrition at all stages of the
process. Although it is hoped that the stimulation process will
produce several eggs, sometimes few or none are produced. Of
those that are produced, not all will be of sufficient quality to be
mixed with sperm. Of those eggs that are placed in a petri dish
with sperm, not all will be fertilized. Of the fertilized eggs, not all
will successfully develop into embryos of sufficiently high quality
to be transferred. Finally, of the embryos that are transferred, not
all will implant and develop to term.

Returning to the Georgia bill, in addition to reasonably requir-
ing that only two or three embryos be transferred, it also mandated
that no more than those two or three embryos be created in the
first place. As a result, regardless of how many high-quality eggs
are retrieved from the woman, only two or three of them may be
placed in a petri dish with sperm, thus exacerbating the attrition
problem and possibly resulting in few or no embryos to transfer.
No extra embryos may be created to help ensure a sufficient num-
ber to produce a pregnancy, with the extras either discarded or
frozen for future use. The bill does not prohibit extra eggs from
being frozen for future use, but while sperm and embryo freezing
have long been standard practices within the fertility industry,
egg freezing is a relatively new practice and has produced rela-
tively few offspring. Under the Georgia bill, the many women
whose first trials of IVF fail to produce a term pregnancy would
likely have to endure the expensive, risky, and invasive ovary
stimulation and egg retrieval processes again rather than using
any leftover frozen embryos.

Moreover, by equating the number of embryos created with
the number to be transferred, the bill arguably requires that any
embryo that is created must be immediately transferred into the
woman, rather than discarded, donated, or frozen for future use.
Suppose, for instance, that the woman and her physician wish ul-
timately to transfer only one embryo — perhaps because she does
not feel she can care for twins or triplets, or because a multiple
gestation is contraindicated for her, and does not want to selec-
tively reduce a multiple pregnancy via abortion. Faced with the
attrition problem, however, they wish to attempt to ensure one
transferable embryo by creating the maximum number of em-
bryos permitted by the bill. Then, contrary to expectations, all
turn out to be viable. Or suppose the woman and her physician at-
tempt to create the maximum number of transferable embryos be-
cause they in fact wish to transfer that many, but then new
information comes to light (Whether regarding the woman’s medi-
cal condition or her broader life circumstances) that suggests that
it would not be prudent to transfer that many. In both cases, the
bill implies that all created embryos must be transferred, regard-
less of the woman’s contemporaneous wishes or her physician’s
recommendation.
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the number of
embryos created nor
the requirement that
all created embryos
be transferred rather
than discarded,
donated, or frozen is
rationally related to
the bill’s stated goal
of reducing health
risks to women and
children by
preventing
high-order multiple
births.

What might a court say about these provisions? Recall that the
LaFleur Court found that requiring all pregnant women to take
maternity leave five months before their due dates was not ratio-
nally related to the government’s legitimate, stated goals of keep-
ing unfit teachers out of the classroom and ensuring continuity of
instruction. The policy already allowed the schools to require a
physician’s letter attesting to a teacher’s fitness, so that allowing
teachers to choose their own departure dates based on the indi-
vidualized circumstances of their pregnancies could serve these
ends just as well.

A court could similarly find that neither the limit on the num-
ber of embryos created nor the requirement that all created em-
bryos be transferred rather than discarded, donated, or frozen is
rationally related to the bill’s stated goal of reducing health risks
to women and children by preventing high-order multiple births.
The bill already achieves its stated purpose by limiting the num-
ber of embryos that may be transferred into a uterus at one time.
Neither limiting the number of embryos that may be created nor
requiring all created embryos to be transferred does anything
more to further this goal (absent evidence that, say, freezing em-
bryos is harmful to the resulting children).

In fact, just as the LaFleur Court found that the mandatory
leave policy actually worked against its goal of ensuring continu-
ity of instruction — since most teachers not expected to give birth
until summer or fall could, save for the five-month requirement,
complete the school year — a court could find that both the ban
on freezing embryos and the requirement that all created embryos
be immediately transferred work against the goal of protecting
women'’s health by forcing them to endure more risky IVF cycles
than they otherwise would in order to achieve the same number
of offspring, and by forcing them into higher-order gestations, re-
spectively.

If some of the bill’s provisions are not rationally related to the
stated purpose of preventing multiple births, are they rationally
related to another, unstated legitimate governmental purpose?
The legislative history and even the text of the bill — titled the
“Ethical Treatment of Human Embryos Act” — strongly suggest
that its central purpose was less to protect women and children
than to protect embryonic life as such.20 The bill was drafted by the
pro-life Bioethics Defense Fund, with the help of Georgia Right to
Life and the anti-ART National Catholic Bioethics Center.2! In ad-
dition to limiting the number of embryos that may be transferred,
the bill banned embryo-destroying stem cell research, both thera-
peutic and reproductive cloning, the creation of human-animal
hybrid embryos, payment to sperm or egg donors (including even
reimbursement of their out-of-pocket expenses), and the destruc-
tion of embryos for any reason. Finally, the bill defined a living
embryo, even at the single-cell stage and even in vitro, outside the
woman’s body, as “a biological human being who is not the prop-
erty of any person or entity.” The bill provided that physicians



“owe a high duty of care” to such embryos and that in the event
that there is a disagreement among the parties about an embryo,
the courts will use a “best interests of the in vitro human embryo”
standard to resolve such disputes.

Under Roe and Casey, the state has a legitimate interest in po-
tential life, and insisting that all embryos be immediately trans-
ferred rather than cryopreserved or destroyed arguably serves to
promote respect for the human embryo as potential life rather
than as, say, an individual’s or couple’s property or the object of
research. However, under Roe and Casey, prior to viability, the
state’s interest in fetal life is not strong enough to compel a
woman to continue a pregnancy she wishes to terminate. Even af-
ter viability, the state may restrict abortion only where the
woman’s life or health is not at stake. The ban against freezing
embryos trades off the state’s interest in respecting potential life at
its very earliest stages — a five-day-old blastocyst — against
women’s health. The requirement that all embryos created be
transferred into the woman regardless of her wishes subjects the
woman and, ironically, any resulting children to significant risks
of harm while also interfering with the woman’s bodily integrity
by forcing her to gestate more embryos than she wishes to gestate.
A court could find that either provision, but especially the latter
one, is unconstitutional.

Conclusion

There may be real obstacles that will continue to frustrate at-
tempts to regulate ARTs — such as the absence of consensus at
the national level, and even at the state level in the more
heterogenous states.?? But the U.S. Constitution isn’t one of those
obstacles — at least not yet.

Instead, the Supreme Court’s case law to date leaves ample
room for the government to regulate individuals” decisions to pro-
create. As with any medical procedure, for instance, states may
regulate ARTs through licensing and similar requirements.
Planned Parenthood v. Casey further suggests that a range of regula-
tions of ARTs that fall short of a ban — including mandatory
waiting periods, parental consent requirements for minors, and
state disbursement of informed consent materials designed to dis-
courage some or all ARTs — would easily be found to be constitu-
tional. Although Casey struck down a spousal notification law in
the context of abortion, a state might constitutionally require one
individual who wishes to use a particular ART to notify, or even
obtain the consent of, one or more procreative partners (for exam-
ple, spouses, surrogates, gamete providers), since ARTs typically
initially take place outside a woman’s body and therefore do not
disproportionately implicate her interests in the way that the
abortion decision does. Finally, in addition to statutes like Geor-
gia’s, which would have permitted IVF and embryo transfer but
regulated the way in which those processes were conducted by
limiting the number of embryos transferred, even a wholesale ban



of a particular ART — such as reproductive cloning — may well
be constitutional in order to protect the welfare of the women
involved and of any resulting children.

Policymakers should note, however, that courts will strictly
scrutinize any regulation that distinguishes socially disfavored
groups for different treatment with respect to procreative liberty.
Thus, some potential regulations of ARTs — such as prohibiting
the use of ARTs by same-sex couples or by unmarried individuals
— would be constitutionally suspect. Similarly, even where a reg-
ulation would apply equally to all citizens, it must serve a legiti-
mate governmental interest. Those regulations that can be said to
serve interests at the heart of government’s purpose, such as pro-
tecting the public health or safety, will fare better than those that
can only be explained as reflections of “outmoded taboos.”

Finally, the federal Constitution is a floor, not a ceiling; states
are free — and, depending on their own constitutions and other
laws, may be obligated — to acknowledge greater individual pro-
creative rights than does the U.S. Constitution. Similarly, what is
constitutionally permissible is not necessarily sound or effective
public policy. Even if the Georgia bill were constitutional, for ex-
ample, it would likely have minimal effect — whether on its
stated purpose of improving the health of women and children, or
on its unstated purpose of protecting embryonic life as such. Most
consumers of ARTs are relatively wealthy and will simply engage
in “reproductive tourism” — forum-shopping for the state with
the most liberal fertility policies.
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