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Employers Should Pay Their
Fair Share for Health Care

While the debate continues about how to cope with this country’s ever-
growing numbers of uninsured, one solution has captured the spotlight.
This solution is known as “employer responsibility” legislation, also
called “pay or play” and “fair share health care.” Whatever its name,
politicians and experts with diverse political perspectives are exploring
whether this kind of legislation is right for their state. And because this
solution involves a unique private-public partnership, advocates for the
uninsured and for businesses both small and large are coming together
to explore employer responsibility legislation.

What Is Employer Responsibility Legislation?

Employer responsibility legislation requires that employers either
provide health insurance to their employees or pay a fee to the state
that will be used to increase health coverage for residents. Depending on
how the legislation is framed, employer fees may be used to bolster the
state’s Medicaid program, implement a statewide purchasing pool, or
increase coverage through a variety of other mechanisms. There are
many different ways to structure employer responsibility efforts, depend-
ing on the size and type of employers affected, the  status of those
employer’s workers (full-time or part-time), and the types of coverage
that are offered.1 It is important to note that, because of a federal law
called the Employee Retirement Income Security Act (ERISA), states
cannot simply require employers to provide health insurance.

Reasons to Consider Employer Responsibility
Legislation

It can level the playing field among businesses of different types
and sizes

Expanding employer-based coverage decreases the number of
uninsured, which reduces overall health care costs

It can expand health coverage among low-income workers, who are
less likely to be offered health insurance by their employers

It can lessen the strain on public health programs and state budgets

It can help preserve employer-based health coverage and stem
further losses
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It can level the playing field among businesses of different types and sizes

Employers that do provide health coverage to their workers are at a competitive disadvantage
compared to those that do not provide such coverage. This is because employers that provide
coverage incur an extra set of costs and assume an extra administrative burden compared to
employers that do not provide coverage. If businesses of all types and sizes were required to
spend a certain percentage of funds on health coverage—or pay into a state fund that offered
coverage to uninsured workers—that financial disadvantage would be eliminated.

Small businesses are far less likely to offer insurance to their workers, but this problem also in-
volves bigger companies. Many uninsured Americans are employed by large businesses that do
not offer health coverage. More than 25 percent of the nation’s uninsured—nearly 10 million
Americans—work for firms with 500 or more employees (or are dependents of these workers).2

“All we ask for, and what we need, is a ‘level playing field’
where every employer pays their fair share, and where a company’s

competitive advantage is achieved by means other than avoiding the
provision of medical care coverage and shifting the costs
towards those companies who do provide that coverage.”

                                                                                – Dick Baird, CEO, Giant Food3

Expanding employer-based coverage decreases the number of uninsured,
which reduces overall health care costs

Employer responsibility legislation would lead to a decrease in the number of uninsured people
in the state and a reduction in health insurance costs for everyone in the state. This is how:
Such legislation expands workers’ health coverage, reducing the overall number of uninsured.
Reducing the number of uninsured workers, in turn, reduces the health care dollars that are
spent on their care. It is important to keep in mind that uninsured workers still obtain medical
care (often more expensive emergency care) even though they have no health coverage. Without
insurance to pay the tab, uninsured workers pay about one-third of their expenses out-of-
pocket. The remainder of the cost is paid by two sources: Roughly one-third is reimbursed by
government programs, and the rest is considered “uncompensated care.” How do physicians

Unless it is carefully drafted, It may violate federal ERISA law

Employers may decrease wages and other benefits

It might harm small businesses if it requires them to spend more money on health coverage
than they can afford
It might encourage businesses to move out of state
Like employer-based coverage, this kind of coverage is not portable—it cannot follow a person
from job to job
Employer-based coverage is on the decline

Concerns about Employer Responsibility Legislation

Reasons to Consider Employer Responsibility Legislation for Your State
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and hospitals recoup their losses when providing uncompensated care? One way is by charging
more for health services paid for by private insurance. Higher costs for private insurance translate
into higher rates for employers purchasing insurance and higher premiums for the insured. A
recent study found that, on average, health insurance premiums for families with employer-
based coverage are $922 ($948 in Maryland) higher in order to cover the cost of providing health
care for the uninsured.4 So, expanding employer-based coverage helps interrupt the vicious cycle
that leads to more uninsured workers and higher costs for the insured.

It can expand health coverage among low-income workers, who are less likely
to be offered health insurance by their employers

Employer responsibility legislation can help ensure that lower-income workers have access to
health insurance on the job. Nearly half (46 percent) of all workers earning less than $10 per
hour lack health insurance coverage for at least part of the year.5 In addition, firms with a high
percentage of low-wage workers (i.e., companies in which 35 percent or more of the workers
earn no more than $20,000 a year) typically ask workers to contribute significantly more toward
their health coverage than firms with fewer low-wage workers.6 Employer responsibility legisla-
tion can help alleviate this inequity by requiring that employers, regardless of the wages they
pay, make a fair contribution to the cost of health coverage. The legislation can be structured
so that employees, regardless of their wages or the types of positions they hold, can obtain
employer-based coverage.

It can lessen the strain on public health programs and state budgets

Health care costs make up a large portion of state budgets. And according to National Association
of State Budget Officers Executive Director Scott Pattison, “Even with strong revenue growth
right now, health care expenditures continue to be a big problem for states.”7 In response to
limited funds, many states have cut public health insurance benefits and/or imposed new or
higher copayments. Employer responsibility legislation could help alleviate the situation
by expanding health coverage to low-wage workers at a time when the strain on state budgets
makes it difficult to expand public programs.

It can help preserve employer-based health coverage and stem further losses

Employer responsibility legislation can help preserve existing employer-based health coverage
and stem further losses in this area. Nationwide, between 2001 and 2003, the percentage of
adults under the age of 65 with employer-based health coverage dropped from 67 to 63 percent.8

Low-income workers were particularly hard hit: During this same period, the percentage of
low-income adults with employer-based coverage fell from 37 to 33 percent.9

Businesses of all sizes are dropping health coverage for employees. As employer-based coverage
declines, workers turn to the individual market to buy health insurance. Individual coverage,
however, is starkly different from the employer-based coverage many workers are used to. For
example, older and sicker individuals often pay extremely high premiums or are not able to
find coverage at all. Even people who are young and in perfect health may have difficulty find-
ing affordable, comprehensive coverage. What’s more, individual insurance plans often provide
skimpier benefits, have high deductibles, and require high co-insurance and copayments. Given
that individuals without employer-based coverage are left with few viable options, it is important
to preserve and expand employer-based insurance.
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Concerns about Employer Responsibility Legislation
Unless it is carefully drafted, it may violate federal ERISA law

Under the federal Employee Retirement Income Security Act (ERISA) of 1974, states are prohib-
ited from directly requiring employers to provide health insurance to their workers. However,
employer responsibility legislation does not directly require businesses to provide coverage—it
gives them a choice between offering  coverage and paying a tax to the state to fund public
health insurance programs.

There are currently three states (Hawaii, Maryland, and Massachusetts), two cities (New York
City and San Francisco), and one county (Suffolk County on Long Island) where employer re-
sponsibility legislation has become law.

Hawaii passed its employer responsibility legislation at about the same time that the
federal ERISA law was passed in 1974. This timing made it easier for Hawaii’s congres-
sional delegation to successfully lobby for an exemption from ERISA. Obtaining a
similar congressional exemption would be nearly impossible for any other state, so
Hawaii’s law does not offer much insight into this discussion.

Almost a month after Maryland’s Fair Share Health Care bill  was passed, the Retail
Industry Leaders Association (RILA) filed a lawsuit challenging it. RILA, whose board
includes a Wal-Mart executive, is a trade association of the largest companies in the
retail industry. RILA is comprised of more than 400 retailers, product manufacturers,
and service suppliers that collectively account for more than $1.4 trillion in annual
sales. On July 19, 2006, the federal court in Baltimore invalidated Fair Share Health
Care based on ERISA concerns. The decision is likely to be appealed by the Maryland
Attorney General. At the same time that it filed suit against the Maryland law, RILA
filed suit against the Suffolk County legislation. There has been no court decision
regarding the Suffolk County case yet.

The employer responsibility law that passed in Massachusetts in April 2006 has not
been legally challenged and is on its way to being implemented.

The New York City council overrode a mayoral veto and passed employer responsibility
legislation, known as the Health Care Security Act, on October 11, 2005.10 The mayor
has suggested delaying implementation of the law until the court rules on the Suffolk
County case.

San Francisco enacted the San Francisco Healthcare Access Program (SFHAP) on August
7, 2006. SFHAP is a universal health coverage law that includes an employer responsi-
bility component.11

Despite current legal obstacles in Maryland and Suffolk County, most ERISA experts believe
there is room for states to create employer responsibility expansion plans by working around
ERISA constraints. And no matter what the outcome in the Maryland and Suffolk County cases,
the court opinions in each case will be instructive to advocates and legislators when crafting
new employer responsibility laws that can withstand legal challenges.
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Employers may decrease wages and other benefits

One fear is that some employers might cut wages and/or other benefits in order to afford in-
creased spending on health insurance. Because most employer responsibility legislation is so
recent, little research has been done on this issue. However, a study was done in Hawaii, the
state with the longest history of employer responsibility legislation. The study found that “in-
dustries most affected by the mandate had slower wage growth than other industries, but
more rapid wage growth than the same industries on the mainland.”12

Another study examined how New York’s proposed employer responsibility legislation would
affect the state’s economy. Some economists theorized that employers would lower wages in
order to offset increased health care costs, while others found evidence for this theory incon-
clusive.13 The report concluded that the legislation would stimulate spending on health
insurance and health care, ultimately creating between 7,380 and 38,744 new jobs.14

Overall, the evidence is inconclusive regarding whether employer responsibility legislation will
end up affecting employee benefits. Even the Hawaii example is of limited use because the study
looked only at wages and not at total compensation, which includes health coverage and other
benefits.

It might harm small businesses if it requires them to spend more money on
health coverage than they can afford

Critics of employer responsibility legislation have claimed that if businesses are required to
spend more on health care, they will lose profits and might need to downsize, or even go
out of business. Small businesses, they assert, will be particularly hard hit. However,
employer responsibility legislation can be structured in a way that is responsive to the
needs of small businesses. For example, employer responsibility legislation can be constructed
to require that smaller businesses spend a lower, more affordable amount on health coverage
than larger businesses. The legislation could also be drafted to exempt small businesses
altogether. Maryland’s employer responsibility legislation, for instance, applies only to
businesses with 10,000 or more employees, clearly exempting small businesses.

It might encourage businesses to move out of state

While employer responsibility legislation does not have a very extensive track record, research
and history to date show that this type of legislation is unlikely to cause businesses to
move away.

A 1994 GAO study of Hawaii’s employer responsibility law and its effect on small
businesses concluded that the mandate “has not created large dislocations in the
small business sector.” 15

A study analyzing the proposed employer responsibility legislation in Massachusetts
(before it passed) found that the bill would result in a net benefit for the state’s
business community. The analysis concluded that, by an enormous margin, the firms
that would save money on health insurance under the law outnumbered those that
would be subject to new employer assessments.16 According to the report, “decisions
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about where to locate a business are affected by many factors, including general business
climate, . . . local workforce characteristics, the condition of the area’s infrastructure, . . .
and other factors,” and the Massachusetts bill was unlikely to change the location
decisions of more than a tiny number of firms.

Thus, to date, there is no evidence showing that enacting employer responsibility legislation
would cause businesses to leave. What’s more, research suggests that such legislation
could actually stimulate state economies and create new jobs.

Like employer-based coverage, this kind of coverage is not portable—it cannot
follow a person from job to job

Employer-based coverage is, by its very nature, not portable. That is, if a worker gets his
health insurance through his job, and he leaves or loses that job, he will also lose his
health insurance. However, employer responsibility legislation can be structured to include
programs that offer affordable health insurance to workers who are between jobs or who are
not employed for other reasons. For example, the funds collected from employers that choose
not to provide health insurance can be used to support subsidies for the purchase of COBRA
coverage,17 Medicaid, and other public health programs. It is this contribution of funds to new or
existing public programs (when employers are unwilling or unable to provide health insurance
to their employees) that makes this kind of plan a unique public-private partnership.

Employer-based coverage is on the decline

Some claim that employer-based health insurance is on its way out—many employers have
dropped dependent coverage or have stopped offering health insurance altogether. So, why
build on a model that some believe is becoming obsolete? While fewer employers are providing
insurance for their workers, employer-based health insurance still covers more than 60 percent
of nonelderly people in the U.S—more than 155 million people.18 And, although employer-
provided insurance is not necessarily the perfect way to provide health coverage, the factors
listed below make building on this type of coverage advantageous.

Employer responsibility legislation often has broad public support, as well as support
on both sides of the political aisle.

It builds on an existing infrastructure.

Lastly, it takes advantage of group bargaining power. With employer-based coverage,
businesses are able to bargain with insurance companies for lower prices because they
are purchasing insurance on behalf of a group of employees. When a worker has to
buy a policy in the individual market, he or she has no such bargaining power, and the
worker likely ends up paying much more out of pocket than would have been the case
with employer coverage.

For more information, please see Ideas that Work: Expanding Health Coverage for Workers and Making
History: Maryland’s Fair Share Health Care Law, both available online at www.familiesusa.org.
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