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Foreword

This report examines the public campaign finansiygtem in Portland, Oregon. The report is
especially timely as Portland voters will be deeglivhether to retain, or repeal, this innovative
campaign financing system during the upcoming Ndy&n2, 2010 elections.

The Center for Governmental Studies (CGS) haseatiypliiblic financing of elections in state
and local jurisdictions for 27 years. The goalledde studies is to gauge whether public
campaign financing laws are working and whetheroupments are necessary.

CGS has published several general reports on piitéiocing: a comprehensive analysis of state
and local jurisdictionsKeeping It Clean: Public Financing in American Bieas (2006);

Investing in Democracy: Creating Public Financing&ions in Your Communi2003); and a
report on innovative ways to fund public financipm@gramspPublic Financing of Elections:
Where to Get the Money2003).

CGS has also published detailed, jurisdiction-dpeanalyses of public financing programs in
numerous state and local jurisdictions, includiuplic Campaign Financing: North Carolina
Judiciary—Balancing the Scalé8009);Public Campaign Financing in Florida: A Program
Sours(2008);Public Campaign Financing in Wisconsin: ShowingAte(2008);Public
Campaign Financing in New Jersey—Governor: Wee@uagBig Money in the Garden State
(2008);Public Campaign Financing in New Jersey—Legislaté®ilot Project Takes Off
(2008);Public Campaign Financing in Minnesota: Damming Bigney in the Land of 10,000
Lakes(2008);Public Campaign Financing in Michigan: Driving Tovas Collapse®2008);
Political Reform That Works: Public Campaign FinargeBlooms in Tucso(2003);A Statute
of Liberty: How New York City’s Campaign FinanceALs Changing the Face of Local
Elections(2003);Dead On Arrival? Breathing Life into Suffolk CoustiNew Campaign
Finance Reform§003);0n the Brink of Clean: Launching San Francisco’sMNeampaign
Finance Reform§002); and_os Angeles: Eleven Years of Reform: Many Succedgees to be
Done(2001).

Copies of these and other CGS reports are avaitabtee CGS website (www.cgs.org) and
CGS’ PolicyArchive (www.policyarchive.org).

Hilary Rau principally authored this report. Edi&d insight and invaluable support for this
report were provided by CGS President Bob SterrQ TEacy Westen, CGS Director of
Political Reform Jessica Levinson and CGS leg&rmnais Martinez. Steve Williams of
Smart Art and Design created the cover. The Rodkef8rothers Fund provided a generous
grant to make this report possible. The Fund, h@wes not responsible for the statements and
views expressed in this report.

CGS thanks the public officials, administrators adglocates on both sides of the public
financing debate who provided CGS with invaluableimation, suggestions, reports and
observations about public financing in Portlande@am. In particular, CGS thanks Janice
Thompson, Common Cause Oregon, for her invaluaibi@ments and insights.

Vi



CGS is a non-profit, national non-partisan orgamnirethat creates innovative political and
media solutions to help individuals participate eeffectively in their communities and
governments.
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Executive Summary

In 2005, the Portland City Council enacted thet ful or “clean money” local public
campaign financing system in the nation. Now, ahege city-wide elections under the new
system, Portland voters are being asked on Nove®)#10, to decide whether to retain, or
repeal, this landmark legislation.

Portland’s Campaign Finance Fund (“the Fund”), &sown as Voter-Owned Elections,
is a voluntary “clean money” program that allowsdidates for Mayor, Commissioner and City
Auditor to raise a qualifying number of small cdlmitions and then receive a larger sum of
public money to conduct their campaigns. The prnparpose of the Fund is to reduce the
actual or perceived “corrupting” influence of largmpaign contributions over candidate
positions and officeholder decisions. Other proggarals include promoting competitive
elections, diversity among candidates and increaardidate contact with voters.

To qualify for the program, candidates must filgeglaration of intent with the Auditor
and collect a sizeable number of five dollar cdnttions. Candidates for Auditor and
Commissioner must collect 1,000 five dollar conitibns; candidates for Mayor must collect
1,500 five dollar contributions. Candidates seglpablic funding must demonstrate that they
have complied with all relevant rules, includingdtlimits on campaign expenditures and
contributions.

Certified mayoral candidates are eligible for atiahgrant of $200,000 for the primary,
while candidates for auditor and commissioner &ggoée for an initial grant of $150,000.
Additional public funds are available to candidatd® advance to a runoff general election.
Publicly financed candidates are also eligibleciweive supplemental matching funds if they are

outspent by a nonparticipating opponent, indepeinebgmenditures or a combination of the two.



As planned from the program’s beginning, the Fuasl lreen placed on the ballot for
voter review in the upcoming November 2, 2010 @&act A majority of Portland voters must
vote yes on Measure 26-108 for the program to naetin effect.

Portland’s young public campaign financing systeas not produced dramatic change in
its first three election cycles, but it has showonpise as a method of reducing the role of large
contributions and high campaign spending in cigcebns. Whether the program is successful
in promoting its goals over the long term will takere time to tell. It is unfortunate that
Portland voters are being asked to approve ormdghis program in the absence of more long-
term, helpful data about its efficacy. More elent must take place before the Fund can be
assessed fully and fairly.

Findings

In Should “Voter-Owned Elections” Survivethe Center for Governmental Studies
(CGS) analyzes the Fund’s strengths and weaknesseshe first three election cycles. The
report finds:

1. Reduced Role of Large ContributionsPublic financing has shown promise as a means
of reducing the role of large donations in electioBefore the law, the majority of donations
came from a narrow range of economic sectors aagrgphical areas and sometimes in large
contributions. After the law, some non-participgtoandidates agreed to limit their overall
expenditures and contributions. If voters repkalfund, candidates may fail to voluntarily
reduce their contributions and expenditures.

2. Decreased Overall Spendindgso far, overall campaign spending has gone dowsesin
the program was implemented. However, Portlandiigeessed only eight contested city races

since creating the Fund in 2005, and seven of tiiesdved primary elections only; runoff



general elections were not held because the priglaggion victors garnered more than 50% of
the vote. Because competitive races that proaegdrieral elections historically involve much
higher campaign spending than less closely comteates, the program’s effects on campaign
spending cannot be fully assessed until more catiyeetaces have occurred.

3. Effective Citizens Campaign CommissiorThe volunteer Citizens Campaign
Commission, created by the Fund, has provided B&yarogram oversight and policy
recommendations to the City Council. As a resh#,city has consistently improved and refined
the Fund, and it exhibits an important public cotnmeint to ongoing improvement of local
elections.

4. Low Candidate Participation. One of the program’s early weaknesses has been low
candidate participation—although this has loweteddrogram'’s costs. Since 2006, only 17.3%
of opposed candidates successfully qualified asigulbunded candidates, creating doubts in
the minds of some whether the program was necesséoye robust candidate participation
would increase the Fund'’s ability to directly regel campaign finance activity in city elections
and would strengthen social pressure for nonppditig candidates to self-limit their

contributions and expenditures.
Recommendations

If Portland voters retain the city’s campaign finang program, the city should consider
the following improvements to the law:
1. Impose criminal penalties for serious violation®f public financing rules. Portland
has already reformed its program after a 2006 standolving fraud and misuse of public

funds. In addition, Portland should impose spedafiminal penalties for serious violations of



the City Code, such as falsifying signatures onvkingly misusing public funds. These penalties
would further deter fraud and misuse and makesitee#o prosecute offenders.

2. Prohibit paid gathering of qualifying contributi ons. Currently, the City Code allows
candidates to hire paid canvassers to collect fyuradi contributions, and there is no limit on the
money candidates can spend to do so. This undesrthiegprogram’s goal of candidate-voter
interaction and could allow candidates without Bigant grassroots support to buy their way
into public financing for their campaigns. Theyghould amend the law to provide that
qualifying contributions may only be collected hypaid volunteers.

3. Explore alternatives to supplemental matching fnds to meet independent or

wealthy candidate expenditures The United States Supreme Court is currentlsictaming
whether or not to hear a case challenging the itotishality of a supplemental matching funds
provision in Arizona’s public financing law thatqwides qualifying candidates with additional
funds to meet independent expenditures or exparditay nonparticipating candidates. Because
Portland’s program also provides for supplementaticiing funds, Portland must consider how

it should change its program should such provistmund unconstitutional.



Public Campaign Financing in Portland:
Should “Voter-Owned Elections” Survive?

l. Introduction

In 2005, the City Council in Portland, Oregon pasadandmark campaign finance
program known as the Campaign Finance Fund (thedHwr “Voter-Owned Elections.”
Portland thus became the first U.S. city to oftdl ér “clean money” public campaign financing
of local campaigns.

The Fund is a voluntary program. Candidates for ddagommissioner and City Auditor
who apply and qualify receive full public fundingrftheir campaigns. To qualify, candidates
must gather a specified number of five dollar cbuotions and agree to limit their spending to
the public funds provided. Fundraising by parttipg candidates is strictly limited. The Fund
is administered by the City Auditor with assistaao@ oversight by the Citizen Campaign
Commission.

The ordinance enacting the Fund states that ifsgseris to reduce the actual and
perceived undue influence of large donations aediapinterests in campaigns. Other program
goals include promoting competitive elections, dity among candidates and increased
candidate contact with votefs.

A. Portland’s City Government

Portland, a city of 582,130, is the most populdtisin Oregon and the second most

populous city in the Pacific Northwest region of tinited States. Portland has six elected

'Portland City Council Resolution No. 36789; Portlabrdinance No. 1792598; Citizen Campaign Commissi
Second Report to the City Council and Citizensaflgnd, April 2009, at 1(Ggvailable at
http://www.portlandonline.com/auditor/index.cfm?&428&a=241731



officials: a Mayor, four Commissioners and a Cityditor. The mayor and the four
commissioners make up Portland’s City Council.

The City Council is the governing legislative bddy the city. In addition, members of
the City Council serve as administrators for ciépdrtments. The Mayor is responsible for
assigning individual departments and bureaus tticpéar members of the City Council and may
change those assignments at his or her discretion.

The City Auditor is responsible for conducting menhance audits of city operations and
performing a variety of other tasks that requirejpendence or neutrality, such as managing city
records, managing elections and handling complaigasnst the city. The City Auditor must be
a certified auditing or accounting professional.

All Portland elected officials are elected at laogea non-partisan basis and serve four-
year terms. Their terms are staggered by two ysarsnly three city offices are voted on in a
typical election cycle. Candidates for city officempete in a nonpartisan primary election in
the spring. If no candidate receives more thap&@ent of the vote, the top two finishers face
off in a runoff election the following November. R&h a vacant seat needs to be filled, Portland
holds a special nominating election, which is samib a primary. If no candidate receives more
than 50 percent of the vote, the top two candidateseed to a special runoff election.

There are no term limits on Portland’s electedoei Portland pays its public officials
well: as of 2010, the Mayor of Portland makes $148,per year while the City Auditor and
Commissioners mak&102,294 per yedr As a result, Portland city offices are considered
desirable in the Oregon political community. Pamt officeholders often have significant

experience in politics before becoming elected.

2 Two of the City Commissioners make slightly less-9$87—because they turned down a cost-of-livingnaise
in 2009 due to the recession.



B. The Enactment of the Campaign Finance Fund

The Portland City Council enacted the Fund in 2@dBnarily in response to growing
concerns among Portland voters that large cammaigtributions were unduly influencing the
behavior of their elected officials. A majorit{/Bortland voters supported at least the idea of
public financing: in 2000, 57 percent of Portlaraders voted in favor of statewide Measure 6,
which would have implemented public financing ireQon state elections. By 2002, public
officials in Portland began to call for a publindincing program in city elections. In 2004, the
City Council unanimously passed a resolution ordgethe preparation of a city public financing
ordinance. The Council enacted the resulting amie four to one on April 7, 2005.

In the 2005 resolution adopting the Fund, the Cbumndered the program to be referred
to voters in the November 2010 election. To im@anthe referral, on May 26, 2010, the
Council added a sunset provision providing thatRtaed would only continue through the
November 2010 general election. On the same Hay;duncil voted to refer the pre-sunset
provision version of City Code Chapter 2.10 tovbéers. Both ordinances were approved by a
vote of four to zerd,

As a result, the program will be referred to vosdMeasure 26-108 on the November 2,
2010 ballot. A “yes” vote on Measure 26-108 isogevfor continuing the program. A “no” vote

on the measure is a vote to terminate the program.
.  The Campaign Finance Fund
A. Sources of Funding

The money for the program comes from Portland’seéeal Fund. The City Code

dictates that the City Auditor must appropriatedsiof no more than 0.2% of the city’s General

3 Commissioner Dan Saltzman did not cast a votetbereordinance.



Fund to cover the costs of the programs. No sp&oias or fees are collected for the Fund. If
the money appropriated for the Fund in a giventElecycle exceeds the amount allocated to
certified candidates, the surplus may be returnde city’s General Fund or reserved for use in
a subsequent election. The program can also ohtads from private donations and fines
levied against participating candidates who viotagepublic financing rule$.

B. Candidate Certification Process

Candidates seeking certification for public fundmgst fulfill various requirements
during a four month and a half qualifying periodttends four months before the primary
election. Candidates must first file a Declaratdintent to seek certification with the City
Auditor.> Candidates must then demonstrabeaad base of support by collecting a significant
number of five dollar contributions from registenaaters in Portland. Candidates for City
Commissioner and City Auditor must collect 1,00@fdollar contributions, and mayoral
candidates must collect 1,500 five dollar contiibis® Candidates seeking certification must
also attend a mandatory Campaign Finance Fundrigagonducted by the Auditor’s office
during the qualifying period.

Candidates seeking certification must demonsthatethey have complied with all
relevant rules, including strict limits on campagxpenditures and contributions during the
qualifying and exploratory periods. Candidatesraot eligible for certification if they have any
outstanding money judgments or are running unoppose

After collecting the required number of qualifyingntributions from Portland registered

voters, a candidate must file for certificationiwihe Auditor by the end of the qualifying period.

* Portland City Code 2.10.040.

® Portland City Code 2.10.060(A).
® Portland City Code 2.10.070(D).
" Portland City Code 2.10.070(H).
8 Portland City Code 2.10.080(B).



The Auditor must review the candidate’s petitioetify the qualifying signatures and make a
determination within ten business days. Once théitar verifies that a candidate has obtained
the required number of contributions from Portlaitg residents and has met all other
requirements, the candidate is certified for puhlitding. Upon certification, the candidate’s
remaining contributions must be returned to thetriimmtor or placed into the Fund.
C. Available Public Funds
1. Initial Grant

The Fund provides participating candidates witlinaral, one-time grant of public funds
based on the offices for which they are runningial@ed mayoral candidates receive $200,000
in the primary and $250,000 if a general elect®required because no candidate received more
than 50 percent of the vote in the primary. Caatdig for City Commissioner and City Auditor
receive $150,000 in the primary and $200,000 iéaegal election is heftf.

Candidates in special nominating elections receigesame amounts as normal primary
candidates: $200,000 for mayoral candidates an@,8@8 for candidates for Commissioner or
Auditor. In the event of a special run-off eleationayoral candidates receive $137,000 and
candidates for Commissioner or Auditor receive $000*

2. Matching Funds

The City Code also provides for the allocationgfgemental public matching funds to
promote equity and fairness in campaign spend@®eytified candidates may be eligible to
receive additional public matching funds if theg autspent by a nonparticipating opponent,

independent expenditures or a combination of thee tlistribution of additional matching funds

° This includes any contributions that were founéhéonon-qualifying and any qualifying contributidnsexcess of
the minimum.

19 portland City Code 2.10.110.

" portland City Code 2.10.070.



is not automatic: eligible candidates must reqtlesn. The total amount of matching funds

allocated by the Auditor may not exceed $150,0000ffece in a Primary Election or $300,000

per office in a General Electidf.

D. Rules for Partic

1. Restrictions

ipating Candidates

on Private Contributions

Portland has no contribution limits for nonpartatimg candidate§® Candidates who

accept public funds, however, are limited in tladsility to raise outside funds, both after

certification and during the preceding qualifyingleexploratory periods. Subject to certain

restrictions, candidates seeking public funding magept the following types of outside

contributions: (1) qualifying five dollar contribans, (2) seed money, (3) in-kind contributions

and (4) contributions to retire

debts from priomgaigns.

Table: Acceptable Outside Contributions for Candidates Seeking Public Financing

Exploratory Period

Qualifying Period

Post-Certification

In-kind contributions, subject
to limit*

Seed money contributions of
no more than $100 per sourc
and no more than $15,000
total

Contributions to retire
previous campaign debts

In-kind contributions, subject
to limit*

Seed money contributions of

eno more than $100 per sourc
and no more than $15,000
total

Quialifying $5 contributions
from registered Portland
voters

[¢)

In-kind contributions, subject

to limit*

*Limits range from $6,600 to $15,000 depending endfiice and type of election involved.

See section (d) below.

2 portland City Code 2.10.150.

13 The decision to omit contribution limits may haween in part due to concerns about their compiibiith the
Oregon Constitution. IWannatta v. Keisling324 Or 514 (1997), the Oregon Supreme Court lstilogvn a $500
limit on contributions to candidates for statewadfice as violative of Art. I, sec. 8 of the Oreg@onstitution.

10




a. Seed Money

Candidates wishing to participate in Portland’slmutampaign financing program can
accept small contributions, called seed moneynduthe exploratory and qualifying periods to
test the waters for a campaign run while still remimg eligible for public financing. Candidates
may not accept more than $100 of seed money frgngiaen source, including their own
personal funds, and the total amount raised magxa#ed $15,000. Upon certification, the
total amount of seed money collected by a candidatabtracted from any public funds
distributed to that candidate. Candidates mayaist additional outside seed money after being
certified

b. Qualifying Five Dollar Contributions

During the qualifying period only, candidates segkpublic financing must obtain
contributions of exactly five dollars from persomBo are registered to vote in Portland. In
order for a donation to count toward a candidatetal, the donor must complete and sign a form
affirming that he or she is registered to vote antAnd, has contributed exactly five dollars to
the candidate, supports allocating public funddh&candidate, and has not received anything of
value in exchange for his or her signature andrdmrtton.

After certification, a candidate may not keep dyalg contributions in excess of the
required minimum, nor may the candidate keep quiafif contributions that could not be
verified by the Auditor’s office. Such contributies must be disposed of in one of three ways:
they may be (1) returned to the contributor, (2)ated to the Fund or (3) counted toward the

candidate’s seed money total.

4 portland City Code 2.10.050(A).
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c. Prior Campaign Debts
If a candidate seeking certification has outstagdiebt from a prior campaign in which
he was not certified, he may accept contributiauméng the exploratory period only for the sole
purpose of retiring that debt.
d. In-Kind Contributions
Participating candidates may receive a limited amhofiin-kind contributions, which are
goods or services that have monetary value. Catelidnay accept in-kind contributions worth
up to 6 percent of their expenditure limit. Theref mayoral candidates may accept in-kind
contributions of up to $12,000 in a primary or Specominating election, up to $15,000 in a
general election and up to $8,820 in a specialffigiection. Candidates for Commissioner and
Auditor may accept up to $9,000 in in-kind conttibas in a primary or special nominating
election, up to $12,000 in a general election gmtbub6,600 in a special runoff election. Any
in-kind contribution in excess of these amounts eigqualify a candidate from receiving public
funding®
Unlike the other three categories of outside cbatrons that are limited to early stages
of the campaign, in-kind contributions below thedfied limits may be accepted at any point
during the campaign. There are no restrictiontheramount of in-kind contributions that a
single source may give, provided that the aggregaieunt is below the relevant limit.
Volunteer work hours are not considered in-kindtdbations.!” The City Auditor is

responsible for determining whether a contributolonation to a candidate will be considered

15 portland City Code 2.10.050(B).
18 portland City Code 2.10.050. (C)-(D).
.

12



an in-kind contribution. Candidates are entitiedequest a hearing concerning the Auditor’s
decision®®
2. Restrictions on Campaign Expenditures
Publicly financed candidates may only make campeaigrenditures out of their allocated
public funds and any remaining qualifying and seexshey contributions. In addition,
candidates must comply with City Code provisionshgiting personal, nhon-campaign related,
and other impermissible expenditures. Particigat@ndidates may not contribute public funds
to other candidates, political committees, or hiatleasure campaigi3.If a participating
candidate does not use all of her allocated fundigg her campaign, she must return them to
the Fund at the end of the campafign.
3. Other Rules for Participating Candidates
In order to facilitate oversight by the Auditorrpaipating candidates must submit
timely reports of all campaign expenditures andigoations to ORESTAR (Oregon Elections
System for Tracking and Reporting), the state cagmp@nance database, much more frequently
than nonparticipating candidates. Non-particigatiandidates are required to submit campaign
finance activity reports to ORESTAR monthly. Rapating candidates, on the other hand,
must submit reports biweekly. During the lastyem/o days before an election, participating

candidates must submit their reports weékly.

18 portland City Code 2.10.230(B)-(D).
19 portland City Code 2.10.090(A)-(C).
2 portland City Code 2.10.160.

2 portland City Code 2.10.120-130.
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In addition, participating candidates must includéheir campaign advertisements
statements indicating (1) who paid for the adl(2}f the candidate is certified and (3) that the
candidate takes personal responsibility for thetents of the advertisemeftt.

E. Penalties for Violation of Fund Rules

A participating candidate who misuses funds or mtige violates one of the Fund rules
may be subject to three forms of penalties upordiberetion of the Auditor: (1) a fine of
between $1,000 and $10,000, (2) decertificatioa psblicly funded candidate and (3)
repayment of public fundS. The City Code does not specifically provide édminal penalties
for violation of Fund rules.

Originally, Portland maintained a “one strike, yaubut” standard for candidate
violations of program restrictions on campaign expeires: any violation automatically
resulted in decertification. However, after thdzeéns Campaign Commission raised concerns
that this standard was too harsh, the City Cowamognded the code. Under current rules, the
Auditor has the authority to decertify a candidafter any violation of the Code. Decertification
is mandatory if a candidate has committed (1) nto#@ one violation of rules regarding
campaign expenditures or (2) three or more viofetiof rules regarding campaign
advertisement§!

F. Administration
1. City Auditor

Pursuant to the City Code, the City Auditor is @sgible for administering the law. The

Auditor certifies candidates for public funding agnkures that the candidates comply with all its

provisions. The Auditor verifies that expenditueports are made on time and ensures that all

% portland City Code 2.10.90.
% portland City Code 2.10.220(A)-(C).
% portland ADM-2.17, 2.19.
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signatures and donations are registered votetminity of Portland® Additionally, the Auditor
makes a determination as to whether matching fanelappropriate in every contest in which he
or she is not running for re-election. When theali#ar is running for re-election, the decisions
regarding the certification for candidates for Aodiare made by the Citizens Campaign
Commissiorf?

2. Citizen Campaign Commission

The City Council established the Citizen Campaigm@iission (“the Commission”) to
enforce the Fund. The Commission is compriseskwén unpaid members who are appointed
by the City Council to serve four-year terms. y@de specifies that Commission appointees
must have a demonstrated interest in campaigndeand, as far as possible, represent diverse
interests in the Portland communffy.Under the Commission’s self-imposed Code of Cehdu
members are prohibited from taking an active rmolany campaign in which candidates could be
eligible for public financing and must discloseitiraembership in any political organization
that takes an active role in such rats.

The Commission’s primary purpose is to overseduhetioning of the Fund and make
policy recommendations to the Auditor and the @buncil. The Commission acquires its
information through regular meetings with the Gyditor and the City Elections Official and
by conducting surveys and interviews of participgt@nd non-participating candidates. The
Commission is required by law to meet at leastévag/ear. In practice, however, the
Commission meets far more often: commission mgstiypically take place, at a minimum,

every one to two months.

% portland City Code 2.10.020.

% portland City Code 2.10.030

2" portland City Code 2.10.030(B).

8 Citizens Campaign Commission Code of Conduct.
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Every two years, the Commission issues a detadpdrt analyzing the previous election
cycle. These biannual reports assess the degrdei¢h the Fund is accomplishing its stated
goals, detail any problems or public concerns asdmmend changes to address those
problems. On occasion, the Commission also isspesial reports and memos to City Council
to address problems that arise between electides3jc

In addition to its oversight responsibilities, iemmission is responsible for making
decisions about matching funds for City Auditor diaates when the current Auditor is running

for reelectiort®
[ll.  Analysis and Findings

A. History of Program

Public financing has been used to date in threddpalrelection cycles: 2006, 2008 and
2010°! At least one candidate applied for certificatiosix of the eight rac&sin which public
funding was available. Candidates in those sirsaibtained certification a total of eleven
times. Two candidates went on to win their resgeataces and two were later decertified.
Only one race involving public funding has invohadunoff general election: the 2008 runoff
for Commissioner #1 between publicly funded cangisl@manda Fritz and Charles Lewis.

This comparatively small sample size makes it cliftito draw definitive conclusions
about the efficacy of Portland’s public financinggram. The effects of the program, both
positive and negative, have been small thus faweév¥er, the Fund’s short history provides

some insight into the program’s strengths, chaksrand potential.

2 portland City Code 2.10.030(A).
30

Id.
31 An additional special election was held in 2008iltdhe office of City Auditor. Because curreAtditor
Lavonne Griffin-Valade ran unopposed, she was higibée to receive public funding.
%2 There were a total of eleven races for eligiblblipuwffices during the applicable period, but oslght of the
eleven were contested.
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Victors of Portland City Elections, 2006-2010

Unopposed non-incumbe

Publicly funded non-incumben

Privately funded non-incumben

Publicly funded incumbents

Unopposed incumbent

Privately funded incumbents

*Starred categories do not include candidates \vahaunopposed.
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Table: Candidates of Portland City Elections, 2002010

2006 2008 2009 2010 Total
(Special)
Positions up for
elections 3 4 1 3 11
Open seats
0 3 1 0 4
Candidates on
ballot 15 28 1 10 54
Candidates
requesting 4 7 0 2 13
certification
Candidates
certified 3, 1 later 7, 1 later 0 1 11, 2 later
decertified decertified decertified
Victorious certified
candidates 1 1 0 0 2
Public funds
allocated $389,253 $1,224,466 $0 $141,300 $1,755,019

*Candidates who ran in multiple years are countpdrsgely for each campaign year

1. 2006 Election Cycle

Portland’s 2006 primary election involved threeesidwo for seats on the City Council
(seats two and three) and one for City AuditorefBhwere no open seats and the incumbent
prevailed in each race. Each victor won by a sigffit margin in the primary to avoid a runoff
general election, so the primary results were digp®e in each race.

Of the three victorious incumbents, only one—Consioiser Erik Sten, a co-author of
the ordinance creating the Fund—sought and obtaiagdication. Because incumbent City
Auditor Gary Blackmer ran unopposed, he was ingliégfor public funding. Commissioner Dan
Saltzman, who voted in favor of the Fund in 200%se not to participate. Saltzman attributed

his non-participation to his discomfort with takipgblic funds when, as a well-known
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incumbent, he had little difficulty raising funda bis own®® However, Saltzman voluntarily
limited the size of his contributions to $500 agdesed to abide by the $150,000 expenditure
limit imposed on publicly funded candidatés.

Among the challengers, thirteen filed Declaratiohintent to participate, three filed
requests for certification and two successfullyaoted certification. One of the certified
challengers was later decertifi&d The city spent a total of $389,252 in public farid the
primary, $59,956 of which were allocated as maigtiimds®°

Table: Candidates in 2006 Election

Commissioner #2 | Commissioner #3 Auditor
Candidates on ballot 7 7 1
Candidates requesting 2 2 0
certification
Candidates certified 2, 1 later 1 0
decertified
Open Seat? No No No
Victor Participating Non-participating | Unopposed
incumbent incumbent incumbent

The Emilie Boyles Scandal
The 2006 primary was tainted with scandal whennalickate for Commissioner #2—

homeless activist Emilie Boyles—was certified, tliecertified, penalized and asked to return

33 Citizen Campaign Commission, 2007 report.

34 saltzman did not abide by his self imposed limisfectly: he accepted contributions larger tha@from

family members and exceeded his self-imposed spgdinit by $16,497 dollars.

% Citizen Campaign Commission, 2007 refair®.

3 SeePortland City Auditor, “Financial Summary for Caaign Finance Fund Certified Candidates,” 2006-2010,
http://www.portlandonline.com/auditor/index.cfm?@¥59&a=302228.
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public funding. Boyles’ campaign consultant, Vojodyr Golovan, falsified qualifying
signatures and contributions for both Boyles anattaer City Council candidate, Lucinda Tate,
who unsuccessfully sought certification. Golovamaéted to forging signatures, was later
convicted of ten felonies in connection with hisgferies for the Tate campaigrand served
time in jail

In addition, Boyles violated several fund rulesaneling expenditure of public money.
Boyles illegally used public funds to repay old t¥elpay her home utility bills, prepay a lease,
and pay her teenaged daughter $12,500 for nondidmaampaign services. The city imposed
$14,000 in penalties and demanded that Boyles réygafunds. Boyles has repaid some, but not
all, of the funds she owes. As of May 2010, Bowi owed the city $90,340 plus interéSt.

2. 2008 Election Cycle

The 2008 election cycle in Portland saw unusuati Imumbers of races and open seats.
In addition to the three normally scheduled racaese-for City Council and one for Mayor—a
fourth council race was held to fill CommissioneikESten’s seat after his unexpected
resignation. Three of these four races involveehogeats, a highly unusual occurrence. While
three candidates won their primary races by s@fficmargins to avoid runoff elections, one of
the commissioner’s races went to a runoff gendeatien.

The 2008 election cycle involved an unusually langenber of candidates, both
participating and non-participating. Of the tweright candidates on the ballot, fourteen filed

Declarations of Intent and seven requested ceatifin. All seven candidates who requested

37 Anna Griffin, “Golovan found guilty,” Oregon Liveluly 2, 2007,
http://blog.oregonlive.com/portlandcityhall/2007/§@lovan_found_guilty.html

% Golovan was tried and acquitted of two additiciednies connected to his alleged forgeries forBbgles
campaign. Id.

%9 |n the Matter of Emilie Boyle®DAH Case No. 128257.

0 Ryan Frank, “Debate begins as Portland City Cdwerids public campaign financing to ballotfier
OREGONIAN, May 25, 2010.
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certification were initially approved, but one water de-certified before being awarded any

funds. The unusually large number of competitofgen races made the 2008 election cycle a

particularly expensive one for the Fund. The Amddistributed $1,224,467 to certified

candidates, more than double the amounts distddnt2006 and 2010 combinéd.

Table: Candidates in 2008 Election

Commissioner #1 | Commissioner #4 | Commissioner #2 Mayor
(Special)
Candidates on ballot 6 4 5 13
Candidates requesting 5 0 1 1
certification
Candidates certified 5 0 1 1, later
decertified
Open Seat? Yes No Yes Yes
Victor Participating Non-participating | Non-participating | Non-participating
candidate incumbent candidate candidate

Amanda Fritz

In 2008, the Fund’s biggest success story wasofh&manda Fritz. Fritz, who
successfully ran for Commissioner #1, became tberskcertified candidate and the first non-
incumbent certified candidate to win an electiémitz was only the seventh woman elected to
the City Council. Prior to her election, Fritz wagsychiatric nurse and community leader.

Fritz had significant volunteer experience in Raortl city politics, including seven years as a

1 SeePortland City Auditor, “Financial Summary for Caaign Finance Fund Certified Candidates,” 2006-2010,
http://www.portlandonline.com/auditor/index.cfm?@¥59&a=302228.

21



member of Portland’s volunteer Planning Commissiout,unlike many of her colleagues on the
City Council, she had no prior professional poéitiexperience.

Fritz has stated that she would not have run ir82DPublic financing had not been
available. “I am not very good at asking for mofiéyitz said, “and | don’t think that being
good at asking for money should be a prerequisitsérving on the City Councif®

Since her election, Fritz has gained a reputatsoa fiscally responsible, principled and
independent-minded commissioner. Fritz has also Ipeaised for her strong work ethic and
exceptional attendance: Fritz was the only merob#re City Council not to miss a single
council meeting in 2009. In that time, she onlgsad one vote: when she ran out of the
chambers to give a spare pair of her own shoesvonaan who had testified before the council
that owned none. Her fellow council members, byparison, missed between twenty-five and
ninety votes each during the same time periodtidSrhave alleged that Fritz's independence
and principled nature have led her to be a voiadissfent much more often than a coalition
builder, thereby limiting her effectiveness asgidkator. However, the consensus is that Fritz
has been a fresh, principled voice on the City @diif
Special Election

The unexpected resignation of Erik Sten createchéleel for a special election, which
was held on the same day as the primary electi@@@®8. Because the City Code did not specify
the amount of funding available to candidates special election, the City Council asked the
Citizens Campaign Commission for guidance. Thg Cduncil and the Commission ultimately

agreed that, because they had not had time todsartsie matter thoroughly, it was best to

“2 Telephone conversation with Commissioner Fritz.

“3Beth Slovic, “Hi, I'm Amanda..” WILLAMETTE WEEK, August 11, 2010gvailable at
http://wweek.com/editorial/3640/14385/; Dave Listirooking for Answers from Amanda Fritz,” Oregotive,
http://www.oregonlive.com/opinion/index.ssf/2010408king_for_answers from_amand.htriMark Larabee,
“Amanda Fritz Prefers Lone Wolf Council Role,” TBgegonian, September 3, 2009.
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proceed without changing the length of the qualifiyperiod or amount of funds appropriated for
the primary.

The Commission recommended that publicly finan@attdates receive $150,000 in
special runoff elections. The City Council disagteultimately setting the funding level for
special runoff elections at $115,000. A non-publfunded candidate received over 50 percent
of the vote in the May primary election, so no rfiirspecial election was held.

Decertification of Sho Dozono

As in the 2006 election, a certified candidate Va#esr decertified. Sho Dozono, a
candidate for mayor, accepted an in-kind contrdyutn the form of a poll one month before
declaring his intent to participate in public fimamy. The cost of the poll, $27,000, far exceeded
the $12,000 in-kind contribution limit. The Cityuditor determined that Dozono was not yet a
candidate when he commissioned the poll and thetetore, the poll did not count toward
Dozono's in-kind contribution limit. Dozono’s oppents requested a hearing to challenge his
certification. An administrative law judge exandn@ozono’s other activities during this time,
including purchasing a domain name and setting cgnamittee, which exhibited sufficient
intent to run for office, and Dozono was decertifiedozono continued his campaign without
public funding but lost to non-participating caratiel Sam Adams.

3. 2010 Election Cycle

Three offices were up for election in 2010: twatseon the City Council and the office
of City Auditor. The incumbent Auditean unopposed and was, therefore, ineligible fdalipu
funding. Both commissioner seats were won by inmemts who declined to participate in the

program. Each race was decided in the primary matineed for a runoff election.
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Only one candidate was certified in 2010: Jessaé€l who ran against heavily favored

incumbent Dan Saltzman for Commissioner #3. Coplated third in a race among nine

candidates.

Table: Candidates in 2010 Election

Commissioner #2 | Commissioner #3 | Auditor

4 9 1
Candidates on ballot

0 2 0
Candidates requesting
certification

0 1 0
Candidates certified

No No No
Open Seat?
Victor Non-participating | Non-participating | Unopposed

incumbent incumbent incumbent

B. How Well Has the Program Accomplished Its Goals?
1. Perceived Influence of Large Contributions

Public financing has shown promise as a meansdoicieg the role of large donations in
elections. In the 2004 election that precededrtptementation of public financing,
contributors donating $50 or less comprised leas 8% of all the money raised in the contested
general election. The majority of donations carenfa narrow range of economic sectors and
geographical areas. The geographical areas tbeiderthe most political contributions
historically received more city services, contribgtto public perception that private donors

have significant influence over candidatés.

44 Citizens Campaign Commission 2007 report at 13-14.
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Since the implementation of public financing, papating candidates have been
prohibited from accepting large donations. Somapacticipating candidates continued to
depend upon large donations. However, a numbearadidates who did not receive public
funding voluntarily agreed to limit the size of theash contributions to $500 or less, including
City Commissioner Dan Saltzman and Mayor Sam AdaBath certified and self-limiting
candidates routinely emphasize the lack of big mamnations in their campaign
advertisements, thereby contributing to voter awase of the role of money in electidis.

While some candidates continue to accept largetanns the Fund has increased the
number of viable candidates, both certified anégeiting, who rely on smaller donations and
public money to fund their campaign. As a redediitland voters now have more opportunities
to support candidates who do not rely on large tions.

2. Overall Campaign Spending

So far, overall campaign spending has gone dowaegime program was implemented.
However, campaign spending in Portland has histhyibeen much higher in races that
proceeded to a general election. Since the Fusdwalemented, only one race has proceeded
to a general election—the 2008 race for Commissigthe That race, which was by far the most
expensive race since the Fund was implementedlesagxpensive than the three previous
races for open council sedfsHowever, more competitive races that proceecterml
elections must occur before one can fully assesgrbigram’s effects on total campaign
spending.

The Fund has had some success in reducing highasggmgpending among individual

candidates, including nonparticipating candidatesce the Fund was enacted, a number of

45

Id.
“6 SeeCitizen Campaign Commission 2009 Report at 13iciaffElection Resultsavailable at
http://www.portlandonline.com/auditor/index.cfm?g432
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nonparticipating candidates have agreed to addfpingeosed contribution and expenditure
limits. Dan Saltzman, Sam Adams, and Sho Dozoragated to cap their contributions at $500
and limit their expenditures to around the levehm&ed for participating candidates. While
these candidates did not comply with these selleg limitations perfectly, their actions
represent a positive move toward voluntary selfre@st in spending. This self-restraint among
non-participating candidates may be an attemptoadariggering the allocation of matching
funds to participating candidates. It may als@lesponse to a local culture that is suspicious of
the role of money in politics: candidates who deelio participate in the Fund may face pressure
from voters to demonstrate that they are not bedmotd big money.
3. Competitive Races

Historically, very few challengers have defeaterimbents in Portland. The last three
election cycles have been consistent with thattrer challenger—participating or not—has
defeated an incumbent since the implementatiorubligp campaign financing. Some critics
have suggested that the $150,000 or $200,000 &tladar participating candidates may be too
low to unseat an incumbent. Proponents of therprogespond that the purpose of the program
is not to unseat incumbents, but rather to giveinoonmbents a fair chance.

There is evidence that the fund allows a greatethar of candidates to mount viable
campaigns against incumbents. Most participatarglates report that they would not have
run if public funding had not been available. tid#ion, some candidates have reported that
receiving certification gave them public recogmt@nd resulted in their invitation to major

campaign events to which they might not have ottsenveen invited’

“"|d. at 15, Citizen Campaign Commission 2007 RepolBat 7.
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4. Diversity in City Politics

Women and racial minorities have historically beederrepresented in Portland city
politics. At the time the program was passed Rbeland City Council was made up of five
white men. Recognizing that they did not refléet demographics of their city, the
Commissioners expressed hope that the Fund woaldase the diversity of Portland office-
holders?®

Because only two publicly financed candidates hawe their respective races, the
program’s short term impact on diversity in cityvgonment has been small. One of the two
successful publicly financed candidates was a whdan: Amanda Fritz. The second
successful publicly financed candidate, Erik Steas an incumbent white man.

Early data seems to indicate that public fundsettmore women and minority
candidates. In 2008, of the fifteen candidates fitad preliminary declarations of intent asking
for public funds, eight were female or members cd@al minority. In addition, two were
openly gay. Among the seventeen candidates whadatiflle declarations of intent, only two
were women and only one was openly §ayso far, few of these candidates have successfully
obtained certification. Only two women and two nibems of racial minorities have obtained
certification over the last three election cycl€¥. these, two—Boyles and Dozono—were later
decertified. Nonetheless, if public financing éooes to attract more diverse candidates, a more
diverse candidate pool may eventually translai anmore diverse city government.

Whether or not the fund will promote diversity amydPortland’s elected officials over
the long term is difficult to determine at this pbi While the short term impact of the program

on diversity has been small, positive indicatorsraat further observation. It will take more

“8 Citizen Campaign Commission 2009 Report at 15.
49
Id.
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time and, in particular, more open races beforegth#ic financing’'s programs effects on
diversity can be fully and fairly assessed.
5. Interaction between Candidates and the Public

Certified candidates have nearly unanimously reqbtthat Portland’s public campaign
financing system enabled them to spend more timeitly interacting with voters. Candidates
listed two primary reasons for this. First, soraadidates reported that knowing they had
enough money to run their campaigns freed therpeod more time interacting with a wide
variety of voters and less time meeting with bigais or “dialing for dollars.” Second, some
candidates reported that very process of gathénmgecessary qualifying contributions allowed
them to spend valuable time with voters. Cand&legport that contributing five dollars to a
campaign made voters feel more invested in thdipalliprocess, creating a sense of “pride in
ownership.?®

6. Protection and Management of City Funds
a. Cost

The overall cost of the program is limited, by lda0.2% of the city’s General Fund.
However, the Fund has historically spent only atfoa of that amount. Since 2006, Portland
has allocated approximately $1.7 million dollarghte Campaign Finance Fund. The vast
majority of this expense was incurred in the 20@8teon, which involved an extra city race, a
high number of open seats, and a runoff generatiefe® The 2008 election was atypical and
future elections are not likely to be as expensi&s.a result, the average cost per election may
go down over time. On the other hand, increaseste@wess of public financing may encourage

more candidates to participate as time goes orghwdould increase the program’s expense.

*0 Citizens Campaign Commission 2007 report at 19ctizens Campaign Commission 2009 Report at 16-17.
*1 Portland City Auditor, “Financial Summary for Caaign Finance Fund Certified Candidates,” 2006-2010,
http://www.portlandonline.com/auditor/index.cfm?@7%9&a=302228
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Until more election cycles have passed, it is russble to predict with any accuracy how

expensive the program is likely to be.

Public Funds Allocated Per Election Cycle

1,400,000
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200,000

0 ‘
2006 2008 2009 (Special) 2010

Critics of Portland’s public financing program leaexpressed concern that because the
program is supported by the General Fund, it ctaltd away available money from essential
community services like law enforcement. For te@ason, Commissioner Randy Leonard has
argued that it would be better to support the Ruitd a special levy rather than the General
Fund®?

b. Accountability and Misuse of Funds

Fraud and misuse of funds have created problenRddtand’s campaign finance

system, most notably with the Emilie Boyles scama@006. As discussed above, Boyles was

decertified after it came to light that her campatgnsultant, Volodymyr Golovan, had falsified

*2 Telephone conversation with Commissioner Leonard.
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many of her qualifying contributions, and Boylesded#f had committed numerous violations of
the program rules regulating campaign expendituBzs/les still owes Portland $90,340.

Portland learned from the Boyles debacle and ttessto prevent similar abuses from
occurring in the future. Golovan was promptlydrieonvicted and sentenced to nine months in
jail, sending a strong message that fraud wouldedblerated. In addition, many changes were
made to the qualifying process to discourage fiadipromote accountability. Contribution
forms were redesigned to provide better recordbetransaction and to include stronger
warnings about the consequences of violating ruldee city amended its law so that only
registered Portland voters could make qualifyingtdbutions. This change made it possible to
compare qualifying signatures with the signatunesile for the signee’s voter registration. All
gualifying signatures were posted to the interpettie public to review. Mandatory trainings
were implemented to ensure that candidates undergte requirements of the program. In
addition, mindful of Boyles’ unpaid debt to theygithe City Council amended the code to
provide that candidates with outstanding money fjuelgts cannot qualify for public funds.

So far, these changes appear to be successfule ¥éme candidates have committed
minor rule violations, no candidate since Boyles haen accused of fraud or improper use of
public funds. Although Sho Dozono was decertifiethe 2008 mayoral election for exceeding
his in-kind contribution limit, this violation wason-fraudulent and was addressed promptly
before Dozono received any public funds.

Some candidates have suggested that, as a furtiéreaid measure, qualifying
contributions should be made in check or credid canly. Currently, qualifying contributions

may be made in cash or by check but not by credd.cProponents of a credit card and check

%3 Citizens Campaign Commission 2009 report at 20.
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system argue that credit cards and checks leaapex prail, unlike cash, which is very difficult
to track.

However, allowing credit card transactions coudddygistically challenging. Candidates
would have to account for the per-transaction fee@ed by most credit card merchants. For
example, PayPal, which allows a user from homedk&eran online payment, will deduct 2.9%
of the transaction as well as a thirty cent feetmarsaction” Therefore, if a supporter
contributed five dollars to a candidate using PayRat candidate would receive only $4.56.
Under current rules, a contribution must be exdotly dollars in order to count as a qualifying
contribution. Candidates could address this byngathe per-transaction fee from seed money
or by passing the extra fee on to the contributnraddition, a point-and-click system and a
move away from cash donations could seriously unahes the Fund’s goal of facilitating face-
to-face interaction with a wide cross-section @ public.

c. Non-viable candidates

One of Portland’s ongoing challenges has beenmétarg how difficult it should be to
obtain certification. Ideally, the certificatiomqzess should be challenging enough to filter out
non-viable candidates who lack community suppart,not so challenging that good candidates
are unable to obtain certification or are discoathfjom trying.

The program drew criticism in 2010 when Jesse Qgrtiee only candidate to obtain
certification that year, placed a disappointingdhn his race for commissioner. Cornett, despite
spending $145,000 in public funds, received ju82% of the vote. By contrast, the second

place finisher received 11.91% of the vote aftéesing just $23,000. The fourth place finisher,

¥ See ‘What are the fees for PayPal accounts?”

https://www.paypal.com/helpcenter/main.jsp;jsessisfDh TMRWWXPyyvyZJqQ SjiMfMvmwGSPIf213v3wLQr1l
GDwJShVICrz!-187315550?locale=en_US& _dyncharset=3&€eountrycode=US&cmd=_help-
ext&serverlnstance=9014&t=solutionTab&ft=browseT gds&solutionPanels&solutionld=11927&isSrch=Yes
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whom Cornett edged out by just over 900 votes, avesllege student who raised and spent
nothing. While no one alleged that Cornett’s usigsublic funds were improper, some claimed
that Cornett's campaign expenditures were pooydnt out and wasteful. Cornett’s
disappointing performance prompted criticisms thatfund did not adequately distinguish
between viable and non-viable candidatfes.

To some degree, this problem may be unavoidate: of the primary purposes of
public campaign financing is to give candidatesaitt wealth or preexisting political
connections a fair opportunity to present theitfptans to voters. It is very difficult, if not
impossible, to judge which candidates will be véabt popular before they have been given this
opportunity to present their views. However, iftRmnd develops an ongoing problem with
nonviable candidates qualifying for public fundse City Council could remedy this by
shortening the qualifying period, increasing thenber of required qualifying contributions or
otherwise raising the bar for obtaining certificati The Citizens Campaign Commission is
currently monitoring this issue.

The Portland City Council has periodically adjustieel length and timing of the
qualifying period to ensure that it presents arrappate but not insurmountable hurdle to
obtaining certification. Initially, the qualifyingeriod lasted seven months, from September 1 to
March 31. After the 2006 election cycle, the Gguncil, at the suggestion of the Citizens
Campaign Commission, moved the qualifying periadieran the year so that summer months
would be included in the campaign season. After2B08 election, the Citizens Campaign
Commission became concerned that the seven moatifiyiug period was longer than

necessary. Because candidates initially had todspe much time explaining the unfamiliar

% SeeRyan Frank, Portland candidate Jesse Cornett §i€t000 in public money ... to come in third, The
Oregonianavailable at
http://www.oregonlive.com/portland/index.ssf/201®ffortland_candidate_jesse_corne.html
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system to the public, a seven month qualifyingquewas felt to be appropriate for the 2006
election cycle. However, once candidates and tiigobecame more familiar with the system,
less time was needed to acquire the necessaryygouglcontributions. Accordingly, the City
Council shortened the qualifying period to four ankalf months.

C. Constitutional Questions

In light of recent Supreme Court case law, the matefunds provision of Portland’s
campaign finance system may be vulnerable to atia@n unjustifiable burden on candidate
speech.

In Davis v. Federal Election Commissidghe Supreme Court held that the “Millionaire’s
Amendment” of Bipartisan Campaign Reform Act (BCR#gs an unconstitutional burden on
the exercise of the First Amendment freedom of sp&e Under the Millionaire’s Amendment,
the contribution limits for a candidate who raniagta self-funding candidate would triple if
the self-financed candidate spent $350,000 or mbher own money’ The Court found that
this provision was a serious burden on the FirseAdment rights of self-financed candidates,
who were forced to choose between abiding by cagnpaxpenditure limits and being subjected
to a “scheme of discriminatory contribution limit§. The Court found that the state’s asserted
interest in leveling electoral opportunities fondalates with differing personal wealth was
insufficient to justify the burden on self-financeandidate’s First Amendment rights.

Based on the Court’s rationalelavis public campaign financing systems that provide

for matching funds now face additional constitusibchallenge§® The Ninth Circuit recently

% Davis v. Federal Elections Commissid28 S.Ct. 2759 (2008).

>"1d. at 27686.

®1d. at 2772.

1d. at 2773.

% Prior toDavis, three circuits considered challenges to publiaricing schemes with matching funds provisions.
The First and Fourth Circuits concluded that thécimag funds provisions did not burden expressiahmile the
Eighth Circuit concluded the law at issue imposediaconstitutional burden on political spee@eeN.C. Right to
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considered a challenge to Arizona’s Citizens CEfttion Act inMcComish v. Bennett.
Similar to Portland’s campaign finance system,Ahiezona law provides candidates who
participate in the state’s public campaign finaggimogram are eligible to receive matching
funds based on the amount raised by non-particigatpponent&?

Plaintiffs argued that matching funds, like theeadt contribution limits iDavis
constitute a severe burden on the First Amendnighitsrof nonparticipating candidates. THe 9
Circuit disagreed, finding that the Arizona law veistinguishable from the Millionaire’s
Amendment irDavison a number of grounds.

a. Lack of identity discriminationThe Millionaire’s Amendment targeted the
wealthy by disadvantaging candidates capable dfiboring a significant
amount of their own money to their campaigns. Bmtrast, the Arizona law
does not distinguish between expenditures basedhether they were financed
with a candidate’s personal funds.

b. Different regulatory frameworkin Davis the law treated candidates running
against each other under the same regulatory franmkesfferently based on
that candidate’s decision to self-finance his ardsmpaign. Under the Arizona
law, candidates are treated under completely @ifferegulatory frameworks
based on whether they choose to accept publicdingn

c. Lack of restraints on candidate speedh Davis self-financed candidates had
to abide by stricter contribution limits that pldce direct burden on their

speech rights. By contrast, candidates who detdiparticipate in the Arizona

Life v. Leake524 F.3d 426 (A Cir. 2008),Dagget v. Comm’n on Gov'tal Ethics and ElectRractices, 205 F.3d
445 (F' Cir. 2000);Day v. Holahan34 F.3d 1356 (8Cir. 1994).

®1 McComish v. Bennet605 F.3d 720 (9 Cir. 2010).

®21d. at 727.
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law are subject to less stringent contribution téthan their participating
counterparts.

d. Sufficient state interesfThe law at issue iDaviswas constitutionally
problematic because it sought to “level electopdartunities for candidates of
different personal wealth,” an interest that thartdeemed insufficient to
justify campaign finance restrictions. By companisthe purpose of the
Arizona law was to reduce corruption and apparemugption, which has long
been held to be a sufficiently compelling governtabmterest. In light of
Arizona’s long history ofjuid pro quocorruption and bribery, thé"@ircuit
concluded that the state had a substantial andliugory interest in reducing
corruption and its appearance among participatamgliclates.

The Ninth Circuit concluded that because the Ar&ztaw imposed a minimal burden on
free speech, it should be subject to intermediatetiey rather than strict scrutiny. Applying
intermediate scrutiny, the Ninth Circuit concludbkdt the matching funds provisions were
substantially related to the state’s non-illusargrest in reducinguid pro quocorruption.
Therefore, the Ninth Circuit held that the Arizdaav did not violate the First Amendméftit.

Since the Ninth Circuit’s decision McComish the Supreme Court has granted a stay
pending grant of writ of certiorari. Because kda five votes to issue a Supreme Court stay and
only four votes to grant certiorari, it is veryeily that the Supreme Court will eventually grant
certiorari and hear the case. If so, the outcohdaComishmay determine the constitutionality

of matching funds programs across the country.

% The 2nd Circuit and the 11th Circuit later ruledahallenges to similar matching funds provisiond a
reached the opposite conclusion, holding that niagctunds provisions impermissibly burdened thestir
Amendment rights of nonparticipating candidat8eeGreen Party of Connecticut v. GarfieM/L 2737134 (¥
Cir. 2010) andScott v. Robert$12 F.3d 1279 (f1Cir. 2010).
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The matching funds provision of Portland’s campdigance ordinance is similar to the
matching funds provision at issueMtComish Therefore, if the Supreme Court agrees with the
Ninth Circuit’s reasoning, Portland’s matching fsratovision is probably constitutional.
Although Portland does not have Arizona’s histdrpdalitical corruption and vote-buying,
Portland’s desire to alleviate perceived bias arduption would probably be a sufficient
interest to uphold the law under the Ninth Circui¢asoning?

If, however, the Supreme Court overturns the N@itlcuit’'s decision and finds that
Arizona’s matching funds provision violates thesEilhkmendment, Portland’s matching funds
provision will be vulnerable to attack. Arizon@ampaign finance system is not identical to
Portland’s, so it is possible that Portland’s matghHunds system could pass constitutional
muster even if Arizona’s does not. If Arizona’stotang funds provision is ruled
unconstitutional, Portland’s matching fund provisie probably unconstitutional as well.

D. The Citizens Campaign Commission
1. Investment in Continued Improvement

One of the most distinctive and important featufeBortland’s public financing system
is the role of the Citizens Campaign Commissionicviprovides ongoing oversight and advice
for improvements to the Fund. Over its brief higtahe Commission has already demonstrated
its commitment, efficacy and responsiveness. Tihe@uncil and Auditor have not always

agreed with the Commission’s conclusions, but theaye been cooperative and responsive to the

®Arizona’s matching funds system is designed difiélgethan Portland’s. Portland’s program providesinitial
grant that is expected to be enough to cover elecdsts in most cases. Matching funds in Porteadst to protect
candidates in the event that someone spends anallydsarge amount. Arizona, by contrast, givesalnmitial
grants of $10,000 designed to cover costs in nopetitive races. Matching funds in Arizona are g¢edrto
provide an appropriate amount of funding in a ndrm@mpetitive race. Depending on the Supreme CGour
reasoning, these differences could render one anoginconstitutional even if the other survives.
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Commission’s concerns. The Commission and thegatiernment have been willing to take
feedback and make changes to the City Code wheatedee

To take one notable example: the Boyles and Golsegandal revealed many vulnerable
and problematic aspects of Portland’s public fimag@rogram. The Commission thoroughly
analyzed these weaknesses in its first biannuaktemd made a long list of proposals designed
to remedy them. The City Council acted on the Casaion’s recommendations promptly: it
redesigned contribution forms, refined proceducewérifying qualifying signatures, imposed
mandatory candidate trainings and enacted newnegents for participating candidates. As a
result, the program is now less vulnerable to fraud

The Commission’s influence is not limited to bigahlline-grabbing scandals. The
Commission has also taken a hard look at many emadpects of the program, suggesting
changes in candidate training, finance trackinglraassms and the timing of the qualification
process. The City Council has been generally resipe to these recommendations as well.

When analyzing possible weaknesses and shortcemirthe Fund, it is important to
keep in mind that Portland has clearly shown iiktglo take feedback, course-correct, and
make improvements for the good of the program.

2. Advisory Model

While the program’s commitment to ongoing improveitrend self-correction is
laudable, the structure of its administration reiseme causes for concern. The Commission,
unlike citizen commissions in many other jurisdicis, does not have any administrative or
enforcement authority. Actual enforcement is earout by the Auditor. Delegating all
enforcement and administrative authority to onetelk official could allow administration of the

Fund to become politicized.
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Nonetheless, unique aspects of Portland’s politadilre make the current system more
appropriate than it would be in other places. dntlBnd, it would be highly unusual to ask a
volunteer commission to administer and enforceyapsiogram; Portland has many volunteer
commissions in all areas of city government, amaost all act in an advisory rather than
administrative capacity. This advisory model faizen commissions, while not appropriate
everywhere, seems to work for Portland. In addijttbe office of City Auditor is not
significantly politicized in Portland. The Auditowhose purpose is to carry out tasks that
require independence and neutrality, must be #iedraiccounting or auditing professional.
Auditors tend to serve for long periods of time aackly run opposed: the last contested race

for Auditor took place in 1986.
IV. Recommendations and Issues to Consider

A. Criminal Penalties for Serious Violations of PublicFinancing Rules

The City Council has taken already taken many |balejapparently effective steps to
reduce fraud and misuse of public funds. Howether City Council should also add specific
criminal penalties for serious violations of theyGTode, such as falsifying signatures or
knowingly misusing public funds. Such penaltiesndadeter fraudulent conduct and would
make it simpler to prosecute any offenders.

Our advice runs contrary to that of the Brennamitiie, which advises against the
imposition of criminal penalties for campaign ficanviolations because they tend to draw
increased judicial scrutiny. However, a provision that targets only fraud amsuse of public

money does not implicate the same First Amendnmgatasts that more general contribution

®5 beborah GoldbergyVriting Reform Brennan Center for Justice (Rev.2008e also Buckley v. Valet?4 U.S.
1 (1976) at 40-41 (“Close examination of the speityf of the statutory limitation is required where. . the
legislation imposes criminal penalties in an areaneated by First Amendment interests.”).
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and expenditure limits do. As long as such crirngnavisions are clear and non-ambiguous,
they should survive judicial scrutiny.
B. Method of Gathering Qualifying Contributions

Currently, the City Code does not prohibit the abpaid canvassers to collect qualifying
contributions. Allowing paid canvassers to collgaalifying contributions undermines the
program’s goal of candidate-voter interaction aadld allow candidates without significant
grassroots support to buy their way into publi@fining for their campaigns. The City Code
should be amended to clarify that qualifying cdmitions may only be collected by unpaid
volunteers.

C. Low Candidate Participation Rate

Currently, relatively few candidates are partidipgtn Portland’s public financing
program. Since 2006, only 17.3% of opposed canelsdsuccessfully obtained and kept
certification as publicly funded candidates. Rgpation has been much higher in other cities
with public financing. For example, the majoritiyoity candidates in Albuquerque, New
Mexico have participated in the city’s public fireamg program during the last two election
cycles.

It is not immediately clear why patrticipation haseh so low in Portland. Critics of the
program have suggested that viable candidatesriteRo already have the means to raise
sufficient funds and may therefore lack incentit@participate. Alternately, it may be that the
available funding is too low to incentivize moshdalates to participate. It could also be that
the qualifying process is too difficult. (The @ens Campaign Commission recently concluded
that, on the contrary, the qualifying process hecbime too easy, and it shortened the qualifying

period accordingly.) Whatever the reasons, lowdaate participation will diminish the
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program’s ability to support influence-free eleoscand accomplish its goals. The Citizens
Campaign Commission should attempt to determine sehfigw candidates have chosen to
participate in the program and should make recondiaions to remedy this problem.

D. Alternatives to Additional Matching Funds

The City Council and the Citizens Campaign Comroissire currently exploring
alternatives to providing additional matching furmalshe event that the Supreme Court finds that
matching funds are unconstitutional. Because &wits campaign finance law has a severance
clause, the rest of the public financing systemldoemain in effect even if the matching funds
provision were found unconstitutional. HoweverrtRmd'’s city government should explore
whether the program will continue to meet its geoehout the matching funds provision.
Specifically, Portland must determine (1) whethablgly financed candidates would be able to
stay competitive without the benefit of matchingds, and 2) whether campaign costs would
increase without matching funds to disincentivixerbitant campaign spending.

Some in Portland, including Commissioner Fritz jdad that additional matching funds
are not necessary for Portland’s public financiygfem to run effectively. The city has only
allocated matching funds to one candidate sincé&timel was implemented: incumbent Erik
Sten, who successfully won reelection to his offit@006 despite being heavily outspent by
business-backed candidate Ginny Burdick. In othees involving certified candidates, either
the nonparticipating candidates have not spentgimtutrigger the allocation of matching funds
or the participating candidates have declined miag¢ctunds that were offered to them. If the
program can function without the need for matcHurgls, Portland may be minimally affected

by an adverse Supreme Court holding.
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This trend of low spending, however, is relativedgent and seems correlated with the
implementation of the Fund. It is possible thatehang funds have discouraged high spending,
and that their removal will prompt a shift towardlier spending by non-participating
candidates. If this happens, participating cartédglenay find it difficult to stay competitive.

If the removal of matching funds causes an incrgasampaign spending by non-
participating candidates, Portland should consadigusting its system. One alternative would be
to allow participating candidates to continue tigegasmall amounts of money after certification.
In order to reduce any indebtedness to donorsladrtould set a low contribution limit for
participating candidates and agree to match asgddunds up to a set point. This system,
while imperfect, would help participating candidate stay competitive without letting them

become overly beholden to wealthy or corporate dafo
V.  Conclusion

Portland’s young public campaign financing systeas not produced dramatic change in
its first three election cycles, but it has showgmigicant promise as a method of reducing the
role of money in politics and promoting greateemaction between candidates and voters. The
program has also shown promise as a method of eagiog a wider, more diverse pool of
candidates to run for city office. Whether thegyeim is successful in promoting its goals over
the long term will take more time to tell. It isfortunate that Portland voters are being asked to
approve or rescind this program in the absencearénong-term, helpful data about its efficacy.

The program has faced challenges with candidatelfand misconduct, but the city
government and Citizens Campaign Commission ha&entatrong action to discourage such

behavior. Based on the last two election cyclesppears that the implemented reforms have

% We would typically advise the application of cdmation limits to help keep campaign spending damd
promote more competitive elections. Howewannatta v. Keisling324 Or 514 (1997) may be an impediment to
that approach.
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been effective. These early scandals should rexsbadow the potential of the current,
improved program.

So far, the program’s biggest problem has beerckwdidate participation. The
program can only influence the behavior of nonpgréiting candidates indirectly. One of the
program’s strongest tools for discouraging excesspending—the offer of additional matching
funds to meet independent or nonparticipating atatdispending—may be declared
unconstitutional by the Supreme Court in the naturé. If this happens, the program can only
influence the behavior of nonparticipating candigdaby creating a social pressure to self-limit
spending.

The power of social pressure to change candidatawior, however, should not be
discounted. A number of candidates have agreedltdimit their contributions and
expenditures in recent election cycles. NonetlBel®®re robust candidate participation would
both strengthen this social pressure and incréesEund’s ability to directly regulate campaign
finance activity in city elections.

The law’s greatest strength is Portland’s commitinte ongoing adjustment and
improvement of the program through the use of thie€hs Campaign Commission. Portland
stepped into uncharted territory by implementinigyrfwunicipal public financing, but the city has
committed to learning from its mistakes. The Cossiun has been hardworking, thorough and
effective. Both Portland and other nascent puii@ncing programs will benefit from this self-
examination and experimentation.

Portland, like most American cities, has faceddaiathallenges in the wake of the recent

economic recession. Voters and elected officie anust make difficult decisions about
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funding priorities. Portland voters must decidis thovember whether the program’s expense is

justified by its potential as a long-term investmienPortland’s democracy.
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